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Ottawa, Ontario K1A 0A9


8 June 2005

Mr. Garry Breitkreuz, M.P.

Room 452-D

Centre Block

House of Commons

Ottawa

Dear Mr. Breitkreuz:



This is in response to three questions from Dennis Young of your office on 20 May 2005, regarding an intention on the part of the Canada Firearms Centre to amend the Special Authority to Possess Regulations under the Firearms Act in order to prohibit the transportation of non-section 12(6.1) firearms to a shooting range.



The first question was whether there is any way for a Member of Parliament to intervene in the Canada Firearms Centre’s process of changing the Regulations.  In addition to expressing views or raising questions in the House of Commons, a Member of Parliament, like any other citizen, may provide input directly to the Canada Firearms Centre.  This may be done at any time, such as before or after the proposed Regulations are pre-published in the Canada Gazette.  Further, a proposed regulation under the Firearms Act is normally tabled in Parliament for referral to a committee of each House (with some exceptions, however).  At this stage of enactment, a Member of Parliament would have a more direct opportunity to raise concerns about a proposed change to the Special Authority to Possess Regulations, either on the floor of the House or perhaps during committee consideration.

The second question related to whether the government is able to implement a provision without any direct link to improving public safety.  It was suggested that the government should be required to demonstrate why it is more dangerous for a licensed gun owner to transport a registered firearm to a shooting range, as opposed to transporting it for other legislated purposes.  Although the primary objective of the Firearms Act is public safety, the government is not required to formally “prove” that this objective is being met for every proposed regulation.  Still, the Regulatory Impact Analysis Statement that accompanies a regulation published under the Firearms Act will often explain the underlying public safety rationale.  Proving the rationale to the satisfaction of interested parties is not a requirement, and indeed, such proof often depends on complex evidence and contradictory interpretations of it.  What is more important in enacting a regulation is that it is based on authority found in the Act and is not otherwise illegal (e.g., does not violate the Charter).  Given that the scheme set out in the Firearms Act rests on public safety, a regulation validly passed under it will generally indirectly be based on the same objective.
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With respect to the Special Authority to Possess Regulations and the transportation of a firearm to a shooting range, the source of the government’s authority to enact or amend the Regulations is found in s. 17 (places where prohibited firearms may be possessed) and s. 117 (general authority to make regulations) of the Firearms Act.  Section 17 gives the chief firearms officer the discretion to allow something that is not normally, or already, permitted under the Act.  It may therefore be presumed that the failure of the Act to expressly contemplate the use of non-section 12(6.1) firearms at a shooting range was itself intended on the basis of public safety.  A special authority to possess a non-section 12(6.1) firearm for use at a shooting range is an exception to the general scheme, which authorization may currently be granted “if the safety of any person will not be endangered.”  In this way, it is not the refusal to authorize, or the refusal to have a mechanism for such authorizations, that must be based on public safety, but rather the decision to authorize that must not affect public safety.  To put the point another way, the government has no obligation under the Act to allow the transportation of non-section 12(6.1) firearms to a shooting range.  Rather, it has the discretion to allow it, which discretion need not be exercised.

The third question was in relation to the step-by-step procedures that constituents would follow to get a reference hearing before a provincial court judge if they are refused permission by the chief firearms officer to transport their non-section 12(6.1) prohibited firearms to a shooting range.  Unfortunately, this particular aspect of the issue is beyond the scope of question that can be answered by analysts of the Law and Government Division of the Parliamentary Information and Research Service, as they are not practicing lawyers.  Constituents are best advised to consult with a lawyer in private practice who is familiar with applications for judicial review of administrative action, and in this case, who is qualified to practice in Saskatchewan.  The rules and requirements for bringing court applications differ from jurisdiction to jurisdiction, and from court to court, such that a lawyer currently practicing in Saskatchewan is by far the most appropriate individual from whom to obtain practical advice in what would be a private legal matter.


Should you require further information on this or any other subject, please do not hesitate to contact the Parliamentary Information and Research Service.


Yours sincerely,


Wade Raaflaub


Law and Government Division


Parliamentary Information


   and Research Service
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