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Should you require further information on this or any other subject, please do not hesitate to contact the Parliamentary Information and Research Service.
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SECTION 12(6.1) HANDGUNS FIRST REGISTERED

BETWEEN 14 FEBRUARY 1995 AND 1 DECEMBER 1998

OVERVIEW

In April 2005, certain amendments to the Firearms Act that had been adopted in May 2003 in Bill C-10A came into force.(
)  Among other things, Bill C-10A amended s. 12(6) of the Act in order to extend the grandfathering provisions in relation to certain prohibited firearms.  This paper reviews those changes, discusses the legal inability of the Canada Firearms Centre to renew registrations for the particular firearms, explains the legal impact on the owners, and outlines the options available to a Member of Parliament to possibly resolve the legal dilemma.

In short, individuals who first acquired a s. 12(6.1) handgun between 
14 February 1995 and 1 December 1998 registered them under the law in place before the Firearms Act, enacted in 1995, came into force in December 1998.  However, the renewal of certificates for those handguns must be done in accordance with the current law, which provided for the expiry of the certificates on 31 December 2002.  Although Bill C-10A amended the Firearms Act to allow pre-December 1998 s. 12(6.1) handguns to be grandfathered if a registration certificate has been “continuously” held, there was no legal authority for the Canada Firearms Centre to renew the certificates until the relevant amendments came into force.  By that time, it was too late to ensure continuous registration, as the certificates had already expired.

Because the expiry of the registration certificates in December 2002 and the “continuous” requirement were both set by law, the Canada Firearms Centre may not issue registration certificates for s. 12(6.1) handguns first registered between 14 February 1995 and 
1 December 1998 without a legislative amendment.

THE AMENDMENTS IN BILL C-10A
Section 12(6) of the 1995 version of the Firearms Act(
) grandfathered handguns described in that section(
) if they were the subject of a registration certificate under the former law.(
)  However, the registration certificate had to be issued prior to 14 February 1995, or applied for prior to 14 February 1995 and subsequently issued.  Further, the individual had to hold the registration certificate on the commencement date of the 1995 Firearms Act, being 
1 December 1998, and had to “continuously” hold the certificate from that time forward.  As all registration certificates for s. 12(6) handguns were due to expire on 31 December 2002, an individual had to obtain or apply for a renewed certificate by that date.

Bill C-10A amended s. 12(6) and split it into new subsections 12(6) and 12(6.1).  As of 10 April 2005, the day these new subsections came into force, the prohibited handguns – still described the same way but now referred to in subsection 12(6.1) – are grandfathered if they were the subject of a registration certificate issued prior to 1 December 1998, or applied for prior to 1 December 1998 and subsequently issued.(
)  Further, the individual has to have held the registration certificate “continuously” from 1 December 1998 forward.

The 14 February 1995 cut-off date for the grandfathering provisions was initially chosen because this was the date that Bill C‑68, which became the Firearms Act, received first reading in the House of Commons.  The intention of Bill C-10A was to extend the grandfathering provisions for an additional period of time, given that the Firearms Act did not come into force until December 1998.  Accordingly, an individual who had obtained a s. 12(6) handgun between 14 February 1995 and 1 December 1998 would also be eligible to be grandfathered.

LEGAL SITUATION REGARDING SECTION 12(6.1) HANDGUNS

Information on the website of the Canada Firearms Centre states the following about the extension of the grandfathering provisions enacted by Bill C-10A:

The amendment received Royal Assent too late (May 2003) to enable grandfathering privileges to be extended to you if your only prohibited firearms were acquired between February 14, 1995 and 
December 1, 1998.  To have enabled you to obtain the required licence privileges and re-register your firearm and maintain continuous registration, it needed to have passed before your original certificates expired on December 31, 2002.(
)
This is an accurate statement because until Bill C-10A came into force, the Canada Firearms Centre could only register s. 12(6) handguns that were first registered, or for which a registration certificate had been applied for, prior to 14 February 1995.  Although Bill C-10A was intended to allow the renewed registration of what is now a s. 12(6.1) handgun registered before 
1 December 1998, such renewals could not be permitted until the bill came into force.

The dilemma is that by the time Bill C-10A was enacted in May 2003, and the relevant provisions came into force in April 2005, registration certificates for s. 12(6) handguns had expired on 31 December 2002.  Whereas the Canada Firearms Centre may process an application for renewal and subsequently issue a registration certificate for a pre-February 1995 handgun (as this has been permitted since the coming into force of the 1995 Act), it cannot do the same for a s. 12(6.1) handgun first registered between 14 February 1995 and 
1 December 1998 (as this was not permitted until Bill C-10A).  It should be noted that the government could not have proclaimed the provisions of Bill C-10A in force in time to process such renewals, as Bill C-10A was not even enacted by Parliament in time.(
)
EFFECT ON OWNERS OF SECTION 12(6.1) HANDGUNS

The effect of the law, as it currently stands, is that owners of s. 12(6.1) handguns first registered between 14 February 1995 and 1 December 1998 are no longer entitled to possess them, as they are not entitled to hold a licence under s. 12(6).  There is an exception, however, if the individual holds a registration certificate for another s. 12(6.1) handgun registered before 
14 February 1995.  This is because s. 12(6) requires only continuous registration of at least one prohibited handgun.

There are two aspects to the dilemma facing owners of s. 12(6.1) handguns first registered between 14 February 1995 and 1 December 1998 (and with no other prohibited handguns registered before 14 February 1995).  The first is that they must have “continuously” held a registration certificate.  “Continuous” is defined as “uninterrupted, unbroken, not intermittent or occasional.”(
)  This is a statutory requirement that cannot be changed without an amendment to the Firearms Act.

The second aspect of the dilemma is that registration certificates for all firearms registered prior to 1 December 1998 (i.e., under the former law) expired on 31 December 2002.  While this date was also set by statute,(
) the relevant section provides for an alternate expiry date in the form of “such other date as is prescribed.”  “Prescribed” is defined in the Firearms Act as “prescribed by regulations,” so it may be possible for the Governor in Council (i.e., Cabinet) to change the expiry date for particular firearms to a date other than 31 December 2002.(
)  This is assuming, however, that it is not too late for the registration certificates in question, given that they have already expired.

If it is not possible for the expiry date to be changed by regulation, an amendment to the Firearms Act appears to be the only way to allow registration certificates applied for prior to 31 December 2002 to be renewed for s. 12(6.1) handguns first registered between 
14 February 1995 and 1 December 1998.  Without a statutory (or possibly regulatory) amendment, the Canada Firearms Centre does not have the authority to process such applications for renewal.  Even if an individual applied to renew his or her registration certificate prior to 
31 December 2002, the Canada Firearms Centre could not process the registration and subsequently issue it, as there was no authority to do so.  The owner of a pre-December 1998 
s. 12(6.1) handgun was not eligible for the applicable licence and registration certificate under 
s. 12(6) until the amended s. 12(6) came into force.  The original registration certificate could be issued, as this was done under the former law before the 1995 Firearms Act came into force in December 1998.  However, renewals must be under the current legislation, which renewals are not possible by virtue of the delay in the coming into force of the relevant provisions.

All of the foregoing is to say that the government, or Canada Firearms Centre, has not unilaterally expired the registration certificates in question, nor unilaterally refused to issue the renewals.  The expiry date was set by statute.  Continuous possession of a registration certificate, in the form of a renewal, was in the end not made possible due to the timing of 
Bill C-10A’s enactment and coming into force.  In other words, this is not a situation of the government making unavailable what it requires to be available (i.e., new registration certificates).  Rather, the provisions allowing new registration certificates were made available by Parliament, but were enacted too late for the government, and firearm owners, to rely on.  As a result, the Canada Firearms Centre is not in a position to make renewals available.

OPTIONS FOR ADDRESSING THE PROBLEM IN PARLIAMENT

To allow individuals who first registered a s. 12(6.1) handgun between 
14 February 1995 and 1 December 1998 to obtain a renewed registration certificate and therefore be eligible for a licence and legal possession under s. 12(6) of the Firearms Act, a legislative amendment (whether statutory or perhaps regulatory) appears to be required.(
)  To effect the necessary change, a Member of Parliament may introduce a private member’s bill.  Alternatively, he or she may urge the Government to introduce an amendment, for example during question period or possibly through a request by means of a committee report that has been prepared specifically to address this issue.
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(�)	An Act to amend the Criminal Code (firearms) and the Firearms Act, S.C. 2003, c. 8, s. 14.


(�)	S.C. 1995, c. 39.


(�)	Handguns that have a barrel equal to or less than 105 mm in length or that are designed or adapted to discharge a 25 or 32 calibre cartridge.


(�)	Part III of the Criminal Code, R.S.C. 1985, c. C-46.


(�)	A third possibility, which will not be discussed further, is that a record for the firearm had been sent before 1 December 1998 to the Commissioner of the Royal Canadian Mounted Police.


(�)	Canada Firearms Centre, “Questions about Bill C-10A,” Ottawa, last modified 7 June 2005.


(�)	The House of Commons passed Bill C-10A in October 2002, the Senate passed it with amendments in December 2002, and the House of Commons concurred in the Senate amendments in May 2003.


(�)	Black’s Law Dictionary, 6th ed., West Publishing, St. Paul, 1990, p. 322.


(�)	Firearms Act, s. 127.


(�)	By contrast, an amendment to s. 60 of the Firearms Act was required in order to extend the terms of firearms licences, which normally expire after five years.  Bill C-10A added subsection 60(1.1) to permit a chief firearms officer to extend a licence for a further period of up to four years.  An amendment to the Act was required because s. 60 set out specific durations for firearm licences, and did not say �“such other date as is prescribed.”


(�)	Among other things, the amendment would have to remove the “continuous” requirement or retroactively render the expired registration certificates continuous.
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