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UNAUTHORIZED POSSESSION OF A FIREARM

AND A DEMAND FOR DISPOSAL AFTER A LICENCE EXPIRES

OVERVIEW

This paper reviews criminal liability for the unauthorized possession of a firearm where the reason for the unauthorized possession is the expiry of the applicable licence.  It also discusses whether mere expiry of a licence justifies the Canada Firearms Centre’s demand for disposal of the firearm.

A person who comes into the unauthorized possession of a firearm as a result of the expiry of the applicable licence or registration certificate will generally have the requisite mens rea to be convicted of an offence under s. 91(1) or 92(1) of the Criminal Code, as he or she should be aware of the duration of the licence and any requirements for renewal.  He or she may avoid criminal liability either by disposing of the firearm, or obtaining the necessary licence or certificate if that continues to be possible.  In this way, a demand for disposal might be made in response to a situation giving rise to liability under the Criminal Code, rather than under the provisions governing revocation of a licence or certificate under the Firearms Act.  However, this possibility relies on an interpretation of the Firearms Act according to which there are situations where the revocation provisions are inapplicable.  It also assumes that the Canada Firearms Centre has the authority to make a demand for disposal outside the context of a refusal or revocation of a licence or certificate.

MENS REA FOR THE UNAUTHORIZED POSSESSION OF A FIREARM

Section 91(1) of the Criminal Code(
) makes it an offence to possess a firearm unless a person is the holder of a licence under which the person may possess it and a registration certificate for the firearm.  Section 92(1) sets out the related offence of possessing a firearm knowing that one is not the holder of a licence and registration certificate.  The actus reus, or wrongful act, behind these offences is the possession of a firearm without a (valid) licence and certificate, and the onus is generally on the accused to prove that he or she is the holder of a licence and certificate.(
)
Although unauthorized possession of a firearm is a true criminal offence requiring mens rea, or a guilty mind,(
) the requisite intent may still be established where an individual allows a licence or certificate to lapse.  In a relevant case, the court stated:

[The accused] was well aware of the fact that his firearm and in particular the prohibited and restricted firearms were subject to registration [and licensing] requirements.  He was aware that the certificate [or licence] was time limited and required renewal.  It is not a defence in law for an accused in this situation to simply fail to put his mind to the legal requirement to renew the authorization licence.  Wilful blindness is not a defence in my view.(
)
Moreover, even where an individual argues that he or she did not have the initial mens rea for unlawful possession of a firearm under s. 91(1) of the Criminal Code, he or she would have the mens rea of knowing that he or she had unlawful possession under s. 92(1) once the expiry of the licence or certificate was drawn to his or her attention.  The excerpt above also demonstrates that failing to do something may give rise to criminal liability.(
)
A person who comes into possession of a firearm by the operation of law may avoid criminal liability under s. 91 or 92 of the Criminal Code if, within a reasonable period after acquiring possession of it, he or she lawfully disposes of it or obtains a licence under which he or she may possess it and a registration certificate for the firearm.(
)
EXPIRY VERSUS REVOCATION OF A LICENCE OR CERTIFICATE

A firearm licence may expire under the Firearms Act,(
) in which case the individual ceases to hold a valid licence.  Further, a person is not eligible to hold a registration certificate for a firearm unless he or she holds the licence authorizing the person to possess that kind of firearm.(
)  It is also possible for a registration certificate to expire(
) or to be revoked for good and sufficient reason.(
)  A firearm licence may likewise be revoked where an individual is no longer eligible to hold it.(
)  In the case of a revoked (or refused) licence or certificate, ss. 72 to 81 of the Firearms Act apply so that an individual must be given proper notice as well as a reasonable period in which to lawfully dispose of the firearm.

Although a firearm licence or certificate must be revoked in accordance with ss. 72 to 81 of the Firearms Act, an expired licence or certificate is arguably not subject to those provisions, as it has already ceased to be in effect.  An expiry is not a decision to “refuse to issue” a licence or to “revoke” one within the meaning of s. 72.  Accordingly, the procedure for requesting the disposal of the firearm as a result of a refusal or revocation would not be applicable, and an individual may possibly be called upon to dispose of the firearm simply on the basis of the expired licence or certificate.(
)  This would mean that a demand for the disposal of firearms that is not made under s. 72 is not necessarily made illegally.

POSSIBLE ALTERNATE AUTHORITY FOR A DEMAND

FOR DISPOSAL OF A FIREARM

Although a particular situation may not give rise to the possibility of a demand for disposal of a firearm under s. 72 of the Firearms Act, a demand might be made under some other authority.(
)  An individual may be liable under s. 91 or 92 of the Criminal Code for unauthorized possession of a firearm if he or she does not dispose of the firearm or obtain a valid licence and certificate.  Whether a demand for disposal is made under the Firearms Act, or even made at all, the Criminal Code still applies.  It is therefore possible that the Canada Firearms Centre might demand that an individual dispose of firearms for which he or she no longer holds a valid licence or certificate in response to a situation giving rise to criminal liability under the Criminal Code.  This is particularly so where it is not possible for the licence or certificate to be re-obtained, as is the case where an individual ceases to maintain continuous registration of a prohibited handgun.

Where an individual ceases to hold a registration certificate “continuously,” he or she is no longer eligible to hold a licence for a prohibited handgun under s. 12(6) of the Firearms Act.  Although s. 12(6) requires only a continuous registration certificate, and not a continuous licence, a person who no longer holds the necessary licence is also no longer eligible for the relevant registration certificate under s. 13.  Accordingly, an individual whose licence for a subsection 12(6.1) handgun has expired is also no longer eligible for a registration certificate for that handgun, making continuous registration no longer possible.

The Firearms Act is arguably silent on the procedure to follow when a licence or certificate expires, rather than being refused or revoked.  In the case of a subsection 12(6.1) handgun, however, although a person is not eligible to hold the registration certificate without the licence, s. 69 expressly contemplates refusal to issue a certificate “where the applicant is no longer eligible to hold [it].”  While the basis for revocation of a certificate under s. 71 is more generally worded,(
) the statute’s contemplation of refusing a certificate due to ineligibility suggests that a certificate must also be revoked due to ineligibility.  In other words, unlike the expired licence on which the ineligibility to hold the certificate is based, the certificate does not “automatically” cease to exist simply by reason of the application of s. 13 of the Firearms Act.  Although the licence for a prohibited handgun may expire and not be subject to the provisions on revocation, the registration certificate would remain subject to them.  Accordingly, the Canada Firearms Centre would be required to demand disposal of the firearm in accordance with ss. 72 to 81 of the Firearms Act, rather than be entitled to rely on the expired licence in order to arguably make the demand outside the context of the revocation provisions.

A counterargument is that ss. 91 and 92 of the Criminal Code only require the absence of a valid licence or certificate for the offence of unauthorized possession of a firearm.  An expired licence alone may therefore be sufficient to justify a demand for disposal of the firearm.  However, the Criminal Code also contemplates obtaining the necessary licence or certificate in order to avoid liability, suggesting that an individual should be given both options, rather than just the demand for disposal, even if obtaining the required licence or certificate is no longer possible.

A further question is whether, assuming that a demand for disposal may be made by virtue of the commission of a firearm offence under the Criminal Code, the Canada Firearms Centre has the authority to make such a demand.(
)  Although it has responsibility over aspects of Part III of the Criminal Code, it may require more express authority in order to make a demand for disposal outside the context of the refusal and revocation provisions of the Firearms Act, even if those do not apply to an expired licence or certificate.  Finally, if the Canada Firearms Centre does have the authority to demand the disposal of a firearm outside the context of ss. 72 to 81 of the Firearms Act, the demand should indicate that authority so that the recipient understands it and is in a better position to respond.(
)
In summary, the conclusion that an individual is committing an offence under s. 91 or 92 of the Criminal Code due to the expiry of a firearm licence may give the Canada Firearms Centre the indirect authority to demand the disposal of the firearm.  Because the expiry of a licence is not a refusal to issue it or a revocation, ss. 72 to 81 of the Firearms Act arguably do not apply.  However, although s. 13 of the Firearms Act states that an individual is no longer eligible to hold the registration certificate for a firearm without a valid licence, s. 13 does not result in the “expiry” of the certificate.  As the certificate must still arguably be revoked, ss. 72 to 81 would apply to the certificate, even if those provisions do not apply to the expired licence.  Further, a person may avoid liability for unauthorized possession of a firearm under s. 91 and 92 of the Criminal Code not only by disposing of the firearm but also by obtaining a valid licence and certificate.  Even if the Canada Firearms Centre is certain that an individual could not possibly re-obtain a licence for a subsection 12(6.1) handgun, it is presumptuous to demand disposal of the firearm without also giving information about the second way to avoid criminal liability, or else more fully explaining the statutory authority and factual basis on which the demand is made.
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(�)	Criminal Code, R.S.C. 1985, c. C-46.


(�)	Ibid., s. 117.11.  Section 117.11 applies to an offence under s. 91 but not s. 92, so that the onus is presumably on the Crown to establish that an accused was knowingly in possession of a firearm without a licence or certificate under s. 92(1).  However, the onus on the accused to prove a licence or certificate under s. 91 may often assist the Crown in establishing an offence under s. 92, as charges under the two sections are often bought together.  Although “reverse onus” provisions, by which an accused has the evidentiary burden of raising a reasonable doubt as to guilt, may violate the presumption of innocence, the Supreme Court of Canada has upheld them under the Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B of the Canada Act 1982 (U.K.), 1982, c. 11:  R. v. Schwartz, [1988] 2 S.C.R. 443; R. v. Holmes, [1988] 1 S.C.R. 914; and R. v. Laba, [1994] 3 S.C.R. 965.


(�)	See, e.g., R. v. Moffatt, 2005 ONCJ 126 at para. 20 (Ont. Ct. of Justice) and R. v. Seguin, [1994] Y.J. No. 13 (QL) at para. 17 (Yukon Terr. Ct.).


(�)	R. v. Moffatt, 2005 ONCJ 127 at para. 24 (Ont. Ct. of Justice).


(�)	It is not necessary that one commit an “act” in order to be subject to criminal liability.  An omission may also suffice.


(�)	Criminal Code, ss. 91(4)(b) and 92(4)(b).  Although the expiry of a firearm licence or certificate may not technically mean that an individual has come into possession of a firearm “by the operation of law” (unless one may interpret that he or she came into possession without a licence or certificate by the operation of law), an individual may probably still avoid liability under s. 91 or 92 by disposing of the firearm or obtaining a licence and certificate.  This would be a reasonable interpretation as well as a practical way to avoid unnecessary prosecutions.  In one case, for example, the court suggested the possibility of disposing of a firearm to avoid liability even where the accused did not come into possession of the firearm by the operation of law:  R. v. Bernard, 1999 ABQB 448 at paras. 30 and 61 (Alta. Q.B.).


(�)	Firearms Act, S.C. 1995, c. 39, s. 64.


(�)	Ibid., s. 13.


(�)	Ibid., ss. 66 and 127(2).


(�)	Ibid., s. 71(1)(a).


(�)	Ibid., s. 70(a)(i).


(�)	However, an individual could respond by applying for a renewed licence or certificate, which, if refused, would then be subject to ss. 72 to 81.


(�)	Further, where a demand for the disposal of a firearm is not made under s. 72 of the Firearms Act, this does not mean that an offence has been committed by the demanding party under s. 126 (disobeying a statute) or s. 380(1) (defrauding a person of property) of the Criminal Code.  The wording of the demand for disposal, and the authority on which it purports to rely, would need to be reviewed, as there may be other legitimate authority.  Moreover, a reasonable (even if unsuccessful) argument that an expired licence or certificate is not subject to the provisions of the Firearms Act on revocation may be sufficient to establish that failing to follow the statute was not wilful and the demand for disposal was not fraudulent.


(�)	A registration certificate may be revoked “for good and sufficient reason.”


(�)	A demand may only be authorized where made by a police officer, for instance.


(�)	For example, a demand for disposal outside the context of ss. 72 to 81 of the Firearms Act would not be subject to the appeal mechanisms found there but may instead be subject to general judicial review of administrative action.
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