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STATUS OF PROVISIONS AND REGULATIONS

UNDER THE FIREARMS ACT, ABILITY TO CHANGE MEASURES

BY ORDER-IN-COUNCIL AND REQUIREMENT TO TABLE REGULATIONS

OVERVIEW



There are several provisions of the Firearms Act (primarily those relating to authorized importation and exportation) that have not been proclaimed and therefore currently have no force and effect.  There are three Regulations that are not yet in force at all (the Importation and Exportation of Firearms Regulations (Businesses), Firearms Marking Regulations and Gun Shows Regulations) and several sections of two others that are not yet in force (Importation and Exportation of Firearms Regulations (Individuals) and Public Agents Firearms Regulations).  These regulatory provisions come into force on specific dates in 2006 and 2007, or when certain sections of the Act are proclaimed in force.  There do not appear to be any other pending regulations, that is, any that have been pre-published but not yet enacted.



Whether a measure relating to firearms may be made by a new or amended regulation (i.e., by order-in-council), or whether it may only be achieved through an amendment to the Firearms Act, depends on whether the subject-matter falls within the regulation-making authority set out in s. 117 of the Act.  For example, the requirement to apply for a licence, the factors to consider in issuing one, and the expiry date, are all set by the statute and therefore may only be changed through a statutory amendment.  The form of application, information required on it and fees, however, may be changed by order-in-council (fees) or even administratively (forms and required information).  Each proposed measure must be assessed individually in relation to the regulatory matters enumerated in s. 117.  It is not simply a question of determining whether some other section of the Act permits something by order-in-council or not.



Whereas amendments to the Firearms Act may only be made by Parliament, all of the regulations under it may be amended by the government.  However, amended regulations, including regulations that repeal other regulations, must first be tabled in Parliament, unless they are considered by the responsible minister to be immaterial, insubstantial or urgent.  In the latter cases, the reason for the opinion must be tabled.



An exemption from the application of a provision of the Firearms Act, or an amnesty from prosecution under the Criminal Code, may only be made if authorized by one of their provisions.  The limited purposes for an exemption set out in s. 97 of the Firearms Act (applying to non-residents and businesses only) would not allow a broad category of individuals to avoid current laws relating to firearms.  However, s. 117.14 of the Criminal Code would permit an amnesty to be granted to all individuals possessing certain firearms so that, for the periods of the amnesty, they may avoid prosecution for illegal possession.  As an amnesty attaches to particular firearms and not particular individuals, it would not appear possible to make certain individuals subject to it but others not.  An amnesty would be achieved through an order-in-council but would not require tabling, as it is not a regulation under the Firearms Act.

STATUS OF STATUTORY PROVISIONS AND REGULATIONS

   A.  Proclaiming an Act in Force and Passing/Proclaiming Regulations 



Unless provisions of an Act come into force on Royal Assent or a date set out in the Act itself, they come into force on proclamation, which is by government order-in-council.  All of the provisions of the Firearms Act (including previous amendments) came into force, or come into force, on proclamation.(
)  Until a provision comes into force, it has no effect and may be treated as though it has never been enacted.  If a provision has already come into force, it continues to have effect until repealed or amended by Parliament.



Regulations under the Firearms Act are made by the Governor in Council (i.e. cabinet) under s. 117.  Although they find their source and authority under that section of the Act, they are passed by the government through an order-in-council, which also sets out the date that the particular regulation comes into force (which is sometimes the date that the order-in-council itself is passed or registered).  Both until and after a regulation comes into force, it may be altered or repealed by the government through another regulation by order-in-council.  However, this is subject to any requirement to table the proposed regulations before Parliament, which is discussed further below.

   B.  Provisions of the Firearms Act Not Yet in Force



Most of the provisions of the Firearms Act are already in force, and there are no coming into force provisions or proclamations pending (i.e., set for a future date already set out in the statute or by order-in-council).  If a provision (whether a section, subsection, etc.) is not yet in force and a proclamation is not pending, the government needs simply to refrain from proclaiming the provision in force in order for the status quo to remain.  



The following are original provisions of the Firearms Act or subsequent amendments that were not in force at the time of writing (with their general subject-matter in parentheses):  

Original provisions of Bill C-68(
)
· paragraph 24(2)(d) (requirement to comply with prescribed conditions in order to transfer a prohibited weapon, etc. to a business)

· paragraph 32(b) (transfer of a firearm by mail if delivered by a person designated by a chief firearms officer who ensures that the transferee holds a licence to acquire; this paragraph was repealed by Bill C-10A)

· sections 37 to 53 (authorized importation and exportation of certain firearms by individuals and authorized importation and exportation by businesses)

· section 139, enacting s. 97 of the Criminal Code (prohibited sale of a cross-bow to a person without a licence)

· section 169 (replacement of Schedule VII to the Customs Tariff; this section was repealed by Bill C-10A)

Amendments in Bill C-10A(
)
· amendment to subsection 31(2)(
) (revocation of a firearms certificate on transfer of  a firearm to a municipality)

· amendments to sections 35 to 38, 40, 41, 47, 49, 50 and 51; new sections 35.1, 40.1, 40.2 and 42.1(
) (authorized importation and exportation)

· new subsections 64(5) and (6)(
) (extending the term of a licence issued to a  business)

· amendment to section 97(
) (exemptions granted to non-residents and businesses) 



All of the above provisions (except the two that were repealed by Bill C-10A) will come into force if and when the government chooses to proclaim them in force.  Most of them relate to the part of the Firearms Act on authorized importation and exportation, both because the original provisions were not proclaimed in force and amendments to those unproclaimed provisions have not yet been proclaimed in force.  Only the original ss. 35 and 36 of this part of the Act are currently in force (authorization for non-residents to import non-prohibited firearms and treating them as though they have a temporary licence and registration certificate).  Other forms of importation and exportation are presumably governed by the law that was in place prior to the enactment of the Firearms Act, subject to any transitional provisions, other Acts,(
) and regulations grounded in provisions of the Firearms Act that are in force.

   C.  Regulations Under the Firearms Act Not Yet in Force



Most of the regulations under the Firearms Act are already in force and the rest have future coming into force dates.  If a regulation (or part of it) comes into force on a future set date, the coming into force may be avoided through another regulation by order-in-council.  In fact, there are instances, as indicated below, where the coming into force of a regulation has been postponed through another regulation by order-in-council.  



The following are regulations under the Firearms Act, or subsequent amendments to them, that were not in force at the time of writing:  

· Firearms Marking Regulations(
) (originally to come into force on 1 April 2006 but postponed to 31 December 2007(
)) 

· Gun Shows Regulations(
) (originally to come into force on October 1, 1998 but postponed to 30 November 2006(
))

· Importation and Exportation of Firearms Regulations (Businesses)(
) (to come into force when s. 43 of the Firearms Act comes into force(
))

· sections 4, 5, 7 to 14, 14.1 and 14.2 of the Importation and Exportation of Firearms Regulations (Individuals)(
) (to come into force when s. 26 of Bill C-10A comes into force(
))

· sections 8, 8.1, 9, 10, 10.1, 10.2, 12, 12.1 and 13 to 16 of the Public Agents Firearms Regulations(
) (to come into force on October 31, 2006(
))

· new section 1.5 of the Authorizations to Transport Restricted Firearms and Prohibited Firearms Regulations(
) (application by telephone) (to come into force when s. 26 of Bill C‑10A comes into force(
))

· amendment to section 10 of the Firearms Licences Regulations(
) (non-resident’s 60-day possession licence) (to come into force when s. 26 of Bill C-10A comes into force(
))

   D.  Other Pending Regulations Under the Firearms Act


There do not appear to be any other pending regulations under the Firearms Act, that is, any that have been pre-published in the Canada Gazette but not yet enacted.  For example, all of the regulations pre-published in June 2003(
) were enacted (although with possible changes) in December 2004.(
)  It is not known whether any drafting is in progress or whether the government is considering any regulations.  

MEASURES REQUIRING STATUTORY VERSUS REGULATORY ACTION



When determining whether a contemplated firearms measure must be achieved through a statutory amendment or repeal, or may be made through a regulation by order-in-council, it is not simply a matter of deciding whether a particular section of the Firearms Act permits something by order-in-council or not.  Many sections give both a statutory rule or requirement that may only be changed by Parliament and provide for possible regulatory measures by the government to support or implement that rule or requirement.  One must also look beyond the word “prescribed,” as it could mean already prescribed by the statute, already or possibly prescribed by the regulations, or already or possibly prescribed by the responsible minister (i.e., it need not be a regulation or even an order).



The possibility for regulatory versus statutory action depends on whether or not the measure in question falls under one of the subject-matters set out in s. 117 of the Act.  If it does, a regulation by order-in-council is possible.  Generally speaking, it is more particular or administrative matters that may be made by regulation, whereas broader policy objectives and general requirements must be changed in the statute.  Whether something falls under the regulation-making authority of an Act is sometimes subject to interpretation, although the drafter of a proposed regulation will usually provide an opinion.  



It is important to remember that if something is a certain way or is required to be done by virtue of the statute, then it remains that way or must be done, regardless of any regulation.  In other words, the statute takes precedence over any existing or possible regulations.  By way of example, s. 5 of the Firearms Act states that a person is not eligible to hold a firearm licence if the interest of that person or any other person precludes it, and sets out criteria to consider in individual cases.  Paragraph 117(a), on the other hand, allows regulations “regulating the issuance of licences.”  The general principle and criteria in s. 5 are statutorily mandated and therefore must be considered, whereas the procedure and particulars of an application for a licence fall under the regulations.  The latter could be changed by further regulation but the former would need to be changed by statute.



By way of further example, the terms (durations) of licences and authorizations would need to be changed by an amendment to the Firearms Act, as they are set out in ss. 64 and 65.  However, under s. 67, a chief firearms officer may renew a licence or authorization “in the prescribed manner”(
) and paragraph 117(w) allows regulations “prescribing anything that by any provision of the Act is to be prescribed by regulation.”  As a result, the method by which a renewal is applied for and granted may be changed by regulation. 



It was mentioned above that some sections of the Act contain both a statutory requirement and a reference to regulations.  For instance, s. 54 of the Act requires an application for a licence to be made, and for it to be in the prescribed form accompanied by the prescribed information and prescribed fee.  At the same time, paragraphs 117(p) and (q) allow regulations prescribing, waiving or reducing fees.  Accordingly, an application must always be made, unless that requirement is changed by statute, but the amount of fees may be changed by regulation.  With respect to the prescribed form and prescribed information, these may in fact even be changed by the responsible minister (i.e., administratively) rather than by cabinet regulation.(
)
REQUIREMENT TO TABLE REGULATIONS BEFORE PARLIAMENT

   A.  Regulations That Do Not Require Tabling



Section 118 the Firearms Act requires proposed regulations under the Act to be laid before Parliament so that they may be considered by an appropriate committee before being enacted.  There are the following exceptions:  

· the regulation has already been tabled (for example, it has been altered or not as a result of a previous tabling),(
)
· the regulation amends an existing regulation, and the responsible minister is of the opinion that the changes are “immaterial” or “insubstantial,” in which case he or she must table before Parliament the reason for the opinion,(
) and

· the regulation is of a particular subject matter,(
) and the responsible minister is of the opinion that the regulation is “urgent,” in which case he or she must table before Parliament the reason for the opinion,(
)
· the regulation merely prescribes a date for the purpose of the application of a  provision of the Act,(
) and

· the regulation is under Part III (Firearms and Other Weapons) of the Criminal Code rather than the Firearms Act.(
)


Whether a regulation is “immaterial,” “insubstantial” or “urgent” would need to be determined, and explained to Parliament by the responsible minister, on a case-by-case basis.

   B.  Regulations That Repeal Regulations



A regulation under the Firearms Act that merely repeals an existing regulation very likely must also be tabled before Parliament, as it constitutes a “proposed regulation” within the meaning of s. 118.  The Interpretation Act(
) states that “[w]here a power is conferred to make regulations, the power shall be construed as including a power, exercisable in the same manner and subject to the same consent and conditions, if any, to repeal, amend or vary the regulations and make others” [emphasis added].  As the making of a regulation under the Firearms Act is conditional on it being tabled in Parliament, a repeal of a regulation would also be.



Further, the intention behind tabling is to allow the possibility for committee consideration and public hearings into the desirability and appropriateness of the regulations.(
)  Such a review is arguably just as important for a repeal, given that it significantly changes the existing regulatory framework.  Of course, regulations that repeal, like regulations that are new or amend, may avoid being tabled if the responsible minister believes that they are immaterial, insubstantial or urgent.
   C.  Things Prescribed by the Minister



The Firearms Act allows forms, and the information to be included on forms, to be prescribed by the responsible minister rather than by regulation under s. 117 (i.e., by cabinet).(
)  In other words, these two things may be changed administratively rather than by regulation, and therefore would not require tabling.

   D.  Exemptions and Amnesties



An exemption or amnesty may be enacted by order-in-council without amounting to a regulation under s. 117 of the Firearms Act that must be tabled under s. 118.  However, an exemption or amnesty must still find its authority under an enabling statutory provision.  With respect to exemptions from the application of certain provisions of the Firearms Act or Criminal Code, these may be made under s. 97 of the Firearms Act but are only available for non-residents and employees of certain businesses.  In other words, a general exemption that would apply to all individuals is not possible under s. 97.  A general exemption would also not appear to be possible as a regulation under s. 117 of the Act, as it does not fall under any of the enumerated subjects.  Accordingly, provisions of the Firearms Act would need to be amended or repealed.



Amnesties, such as those that have allowed certain owners of subsection 12(6.1) handguns to avoid prosecution for illegal possession of a firearm, have been made under the authority of s. 117.14(1) of the Criminal Code.  However, such an amnesty may only be declared “with respect to any weapon, etc.” and not with respect to particular individuals.  Accordingly, a transitional or interim amnesty would have to apply to all individuals possessing the firearm that is the subject of the amnesty.  It would not be possible to differentiate between those individuals who may possess a particular firearm and those who may not.(
)  
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(�)	Firearms Act, S.C. 1995, c. 39, s. 193(1).  Although s. 193(2) provides that the entire Firearms Act (other than ss. 136, 137 and 194) comes into force on 1 January 2003 “if no order bringing this Act or any of its provisions … is made before 1 January 2003,” this presumably means that so long as one or more sections of the Act have been brought into force by that date, s. 193(2) does not apply.  This interpretation is based in part on the fact that the unofficial consolidated version of the Firearms Act, current to 4 October 2005 on the Department of Justice Canada web site, does not indicate that the entire Act is in force.


(�)	S.C. 1995, c. 39 (Bill C-68).


(�)	S.C. 2003, c. 8 (Bill C-10A).


(�)	As replaced by s. 23 of Bill C-10A.


(�)	As amended or enacted by ss. 26 to 35 and 37 of Bill C-10A. 


(�)	As enacted by subsection 40(2) of Bill C-10A.


(�)	As replaced by s. 51 of Bill C-10A. 


(�)	E.g., Export and Import Permits Act, R.S.C. 1985, c. E-19.


(�)	SOR/2004-275, as amended by SOR/2005-242.


(�)	SOR/2005-242.


(�)	SOR/98-211, as amended by SOR/2004-270 and -273.


(�)	SOR/2005-241.


(�)	SOR/98-214, as amended by SOR/2004-271.


(�)	SOR/2004-271.


(�)	SOR/98-215, as amended by SOR/2004-270.


(�)	SOR/2004-270.  Section 26 of Bill C-10A makes amendments to s. 35 of the Firearms Act.


(�)	SOR/98-203, as amended by SOR/2004-265 (and others). 


(�)	SOR/2005-240.


(�)	SOR/98-206, as amended by SOR/2004-270.


(�)	SOR/2004-270.  Section 26 of Bill C-10A makes amendments to s. 35 of the Firearms Act.


(�)	SOR/98-199, as amended by SOR/2004-270 and -274.


(�)	SOR/2004-270.  Section 26 of Bill C-10A makes amendments to s. 35 of the Firearms Act.


(�)	Canada Gazette, Part I, vol. 137, No. 25, Ottawa, 21 June 2003, pp. 1964-2027.


(�)	Canada Gazette, Part II, vol. 138, No. 25, Ottawa, 15 December 2004, pp. 1878-1952.


(�)	Except in the case of a form or information, “prescribed” means by regulation:  Firearms Act, s. 2.


(�)	In the case of a form or information, “prescribed” means by the federal Minister:  Ibid.  As something prescribed by the Minister is not a regulation under s. 117, it would not require tabling.


(�)	Ibid., subsection 119(1).


(�)	Ibid., subsections 119(2) and (4).  An example of amending regulations that were not tabled on the basis that they were “immaterial” and “insubstantial” are the Regulations Amending the Public Agents Firearms Regulations, SOR/2005-240, registered 30 August 2005.


(�)	Relating to storing, handling, transferring, etc. prohibited items, keeping or destroying records, creating offences, waiving or reducing fees, operating the gun registry, or issuing notices or document in electronic form:  Ibid., paragraphs 117(i), (l), (m), (n), (o), (q), (s) and (t). 


(�)	Ibid., subsections 119(3) and (4).


(�)	Ibid., subsection 119(5).


(�)	Ibid., subsection 119(6).  This exception is for greater certainty, as a regulation under the Criminal Code would be made under that statute (s. 117.15) and not under the Firearms Act.


(�)	Interpretation Act, R.S.C. 1985, c. I-21, s. 31(4).


(�)	Firearms Act, subsection 118(3).


(�)	Ibid., s. 2.  This ministerial function may also be delegated to the Commissioner of Firearms:  Ibid., s. 81.3.


(�)	A decision not to enforce against some but not all individuals could also not likely be made as a regulation under s. 117 of the Firearms Act, given the subject matters enumerated, or s. 117.15 of the Criminal Code.  The latter only allows regulations prescribing anything that Part III of the Criminal Code already indicates may be prescribed.
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