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LEGISLATIVE OPTIONS TO DECRIMINALIZE

UNAUTHORIZED POSSESSION OF A FIREARM

This paper reviews legislative options to decriminalize unauthorized possession of a firearm where an individual merely fails to hold the necessary licence or registration certificate, without any real criminal intent or unsafe activity.(
)  If a particular option were chosen, a legislative drafter would need to be consulted in order to confirm and properly frame the proposed amendments.

CURRENT LAW

Section 91 of the Criminal Code(
) (“section 91”) makes it an offence to possess a firearm without both a licence and registration certificate.  Section 92 of the Criminal Code (“section 92”) makes it an offence to possess a firearm knowing that one does not hold both a licence and registration certificate.  The offence under section 92 is more serious and more difficult for the Crown to establish than the one under section 91, given the mens rea, or mental requirement of “knowing.”  Under both sections, there are exceptions to liability, for example if an individual comes into the possession of a firearm by the operation of law (e.g., through inheritance) and either disposes of it or obtains a licence and registration certificate within a reasonable period.

Section 112 of the Firearms Act(
) (“section 112”) sets out a lesser offence than those under sections 91 and 92 where an individual commits a first offence of possession of a non-restricted (neither prohibited nor restricted) firearm without a registration certificate.  As with sections 91 and 92, there are exceptions where the offence provision does not apply.  Prosecution under section 112 is always by summary conviction, resulting in a maximum penalty of a $2,000 fine or six months in prison.(
)  Under section 91, the maximum punishment is five years imprisonment if prosecuted by indictment, and the section also allows for prosecution by summary conviction with the accompanying lesser maximum penalty.  Under section 92, summary conviction is not available; the maximum punishment is ten years imprisonment on indictment, and there are also minimum penalties.

LEGISLATIVE OPTIONS

An initiative to decriminalize the possession of a firearm where an individual merely fails to have the necessary paperwork may require amendments to sections 91, 92 and/or 112, or the enactment of a new provision or provisions.  The nature and extent of the amendments would depend on the following questions, among others:

· Would decriminalization apply to the possession of all types of firearms, or just certain types (e.g., non-restricted firearms)?
· Would decriminalization only apply to a first offence?
· Under what circumstances would unauthorized possession remain an offence?
· Would unauthorized possession under certain circumstances nonetheless result in a non-criminal penalty (i.e., an administrative fine)?
· To avoid criminal liability, would an individual be required to obtain the necessary paperwork within a reasonable period?

Bearing the above questions in mind, various legislative options will now be discussed.  The options are not always mutually exclusive in that some of them may be used in conjunction with one another.

   A.  Repeal Sections 91 and 112

Sections 91 and 112 criminalize unauthorized possession of a firearm, without specifying any mental state (for example, through the use of the word “knowing,” as in section 92).  Moreover, section 117.11 of the Criminal Code places the onus on an accused person who is charged with an offence under section 91 to prove that he or she is the holder of the necessary authorization, licence or registration certificate.  If sections 91 and 112 were repealed, police and prosecutors would have to rely on section 92, which requires them to prove a mental state, namely that the individual knew that he or she was committing unauthorized possession.  (Section 117.11 does not apply to a charge under section 92.)

Advantages:  Repealing sections 91 and 112 is a relatively uncomplicated option, in that it removes entire sections from the Criminal Code and Firearms Act.  Proponents of gun control may find this option easier to accept because it keeps unauthorized possession under section 92 intact.

Disadvantages:  Unauthorized possession would still be an offence under section 92.  Although that offence is more difficult for the Crown to establish, individuals could still be punished for merely failing to hold the required paperwork for their firearms.  As long as they knew that they were not in compliance with the law and failed to take corrective steps, they could be subject to criminal liability.

   B.  Repeal All Three Sections

Section 91, 92 and 112 might all be repealed so that an individual would never be held liable for unauthorized possession of a firearm.  They would instead need to commit a more serious offence, such as unauthorized possession of a firearm in a motor vehicle(
) or unauthorized transfer of a firearm,(
) before being found criminally liable.  Repealing all three sections would not completely remove enforcement tools, as even without a specific offence of unauthorized possession, police could still rely on section 117.03 of the Criminal Code, which permits seizure of a firearm on failure to prove the required licence, authorization or registration certificate.

Advantages:  This is a relatively uncomplicated option.

Disadvantages:  Repealing the offences of unauthorized possession altogether may go too far.  For example, one may wish to keep some form of offence in place for unauthorized possession of a prohibited or restricted firearm, or for repeat offences.  There may also be situations where “true” criminals unlawfully possess firearms, yet police are not able to charge them with another offence, as one has not been committed.

   C.  Introduce Additional Exceptions to Liability
Sections 91, 92 and 112 might be amended so that, under additional circumstances to those already contemplated in those provisions, an individual is not liable for unauthorized possession of a firearm.  For example, all individuals (not just those who come into possession of a firearm by operation of law) might avoid liability if the necessary firearm licence and/or registration certificate is obtained within a “reasonable” or specified period.  Alternatively, one might be liable only for a second or subsequent offence, or for unauthorized possession of a prohibited or restricted firearm.  Restricting the scope of the offence might also be achieved by enacting a provision that defines unauthorized possession, or sets out exceptions, for the purpose of the other sections (i.e., amendments do not necessarily have to be made to sections 91, 92 and 112 themselves).

Advantages:  If properly crafted, the amendments could precisely target those individuals whom one wishes to relieve from criminal liability.

Disadvantages:  The possibility of no liability if one obtains the required paperwork within a certain period would not assist those individuals who have never held the proper licence or registration certificate for their firearms.  Failing to obtain the necessary paperwork since enactment of the Firearms Act in 1995 would be outside the scope of any reasonable timeframe for compliance.  While a transition or amnesty period could be used to allow never-licensed individuals to meet all legislative requirements, these have been tried before and have not succeeded in bringing everyone into compliance.(
)  Similarly, the possibility of no liability for a first offence would not assist individuals who previously committed an offence and whose licence later inadvertently expires, for example.  Finally, unauthorized possession of even a prohibited or restricted firearm may unfairly capture individuals who have no real criminal intent.

   D.  Replace the Current Provisions with a Different Offence

Instead of enacting exceptions to what constitutes unauthorized possession of a firearm, one might replace sections 91, 92 and 112 with a provision or provisions that set out exactly what it is that one wishes to prohibit.  There might be an offence of unauthorized possession of a firearm under certain circumstances, such as where it is accompanied by another offence, the individual has actually made use of the firearm, or the individual has done something contrary to public safety.

An existing provision that might be used as a model is section 88 of the Criminal Code, which prohibits possession of a weapon for a purpose dangerous to the public peace.  While this provision already captures possession of a firearm(
) for a dangerous purpose (whether possessed lawfully or not), a separate offence could be created for possession of a firearm without the necessary authorization, licence or registration certificate when such possession is for an “unsafe” purpose or accompanied by “unsafe” conduct.  Alternatively, a provision might prohibit “using,” “transporting”(
) or “discharging” a firearm that is unlawfully possessed.  One might even go so far as to simply rely on section 88 in order to capture undesirable conduct (i.e., possession of a firearm for a dangerous purpose).

Advantages:  A new offence could be specifically tailored to target only the conduct that one wishes to give rise to criminal liability.

Disadvantages:  It may be difficult to draft the provision or provisions so as to capture all of the undesirable conduct while not capturing the less serious conduct.  For example, an offence based on an “unsafe” or “dangerous” purpose may be too vague, and also give rise to a high burden of proof on the part of police and prosecutors.(
)  Conversely, a very specific set of conduct, factors or criteria may result in a cumbersome or unwieldy provision.  Finally, prohibiting specific conduct, such as using, transporting or discharging an unlawfully possessed firearm, may nonetheless target individuals who do not have real criminal intent.  For example, they may be unaware that their firearm licence has expired yet still be transporting or using their firearm.

   E.  Make Unauthorized Possession an Aggravating Factor

Sections 91, 92 and 112 might be repealed and instead the Criminal Code might treat unauthorized possession as an aggravating factor in the commission of other offences, such as careless use of a firearm, pointing a firearm, possession for a dangerous purpose, carrying a weapon while attending a public meeting, or carrying a concealed weapon.(
)  Where these and other firearm offences, or offences committed with a firearm (such as break and enter), are committed by an unlicensed person or with an unregistered firearm, the punishment could be more severe.  Amendments could be made to the various sections that already set out particular offences, or there may be one new provision that states, for the purpose of certain other provisions, unauthorized possession of a firearm is an aggravating factor that must be considered by the sentencing judge or results in a specific length of additional imprisonment.(
)
Advantages:  Instead of creating new offences or exceptions to criminal liability, this option builds on existing offences.  In this way, it is less complicated while still targeting and punishing undesirable conduct.

Disadvantages:  Increasing the punishment for an offence committed with an unlawfully possessed firearm may serve little purpose if the punishment is already considered severe enough.  Alternatively, the additional punishment may be perceived as unfair.  For example, unsafe storage of a firearm under subsection 86(2) of the Criminal Code already results in a maximum punishment of a $2,000 fine or six months in prison on summary conviction (even more if convicted by indictment or on a subsequent conviction).  Additional punishment where the individual has inadvertently come into unauthorized possession may be gratuitous.

   F.  Replace Current Penalties with Non-Criminal Fines

Offences enacted under the Criminal Code or Firearms Act do not necessarily have to result in criminal liability.  Instead, they may result in non-criminal (administrative or regulatory) fines.  Amendments might be introduced to change the nature of the penalties under sections 91, 92 and 112.

Advantages:  By only changing the penalties under sections 91, 92 and 112, unauthorized possession of a firearm would remain against the law (just without the prospect of criminal liability).  Proponents of gun control may find this easier to accept.

Disadvantages:  The creation of non-criminal federal offences is a somewhat complicated matter, in that it generally requires use of the Contraventions Act(
) and cooperation from the provinces.  Further, making an act or omission a contravention under the Contraventions Act does not necessarily mean that the Crown cannot proceed criminally if it chooses to do so.  Finally, changing the punishment for certain forms of unauthorized possession of a firearm would still require a decision regarding which types of possession, or under what circumstances, an individual would be eligible for the non-criminal penalty.
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(�)	Bill C-21, An Act to amend the Criminal Code and the Firearms Act (non-registration of firearms that are neither prohibited nor restricted), which is currently before Parliament, would make possession of a registration certificate unnecessary for firearms that are neither prohibited nor restricted, and therefore decriminalize possession of such firearms without a registration certificate.  As Bill C-21 has not been passed, this paper reviews the provisions of the Criminal Code and Firearms Act as they currently exist.  The legislative options for decriminalizing unauthorized possession of a firearm may require some adjustment if Bill C-21 were to be enacted.


(�)	R.S.C. 1985, c. C-46.


(�)	S.C. 1995, c. 39.


(�)	Criminal Code, s. 787.


(�)	Ibid., s. 94.


(�)	Ibid., s. 101.


(�)	The Firearms Act gave individuals until January 2001 to obtain a licence and until January 2003 to obtain a registration certificate.  Amnesty periods have been available in the past under section 117.14 of the Criminal Code.


(�)	A weapon includes a firearm:  Criminal Code, s. 2.


(�)	Transportation of an unregistered firearm or transportation by an unlicensed individual is already covered, in part, by section 94 (unauthorized possession in a motor vehicle) and 101 (transfer without authority) of the Criminal Code.


(�)	The offence under section 88 requires not only possession but also an intention to do something dangerous to the public peace (not merely the fact of doing something dangerous):  Greenspan and Rosenberg, Martin’s 2007 Annual Criminal Code, Canada Law Book Inc., Aurora, Ontario, 2006, pp. 184-185.


(�)	Criminal Code, ss. 86, 87, 88, 89 and 90, respectively.


(�)	Sentencing factors (which also apply to non-Criminal Code offences, such as those in the Firearms Act) normally appear in Part XXIII (Sentencing) of the Criminal Code (e.g., section 718.2), but it may be possible to include them in Part III (Firearms and Other Weapons) so that they are closer to sections 91 and 92.  Alternatively, precise sentencing ranges or additional terms of imprisonment may be enacted in Part III of the Criminal Code (and in the Firearms Act) where certain offences are committed by an unlicensed person or with an unregistered firearm.


(�)	S.C. 1992, c. 47.
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