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Ottawa, Ontario K1A 0A9


11 May 2007
Mr. Garry Breitkreuz, M.P.

Room 685

Confederation Building

House of Commons

Ottawa

Dear Mr. Breitkreuz:



Further to your request of 19 April 2007, enclosed is a paper entitled Notes on a Draft Private Member’s Bill to Amend the Firearms Act (Persons not Eligible to Hold a Licence).



Should you require further information on this or any other subject, please do not hesitate to contact the Parliamentary Information and Research Service.


Yours sincerely,


Wade Riordan Raaflaub

Law and Government Division
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NOTES ON A DRAFT PRIVATE MEMBER’S 

BILL TO AMEND THE FIREARMS ACT 

(PERSONS NOT ELIGIBLE TO HOLD A LICENCE)

INTRODUCTION

The draft bill would amend the Firearms Act(
) to require persons prohibited by court order from possessing firearms, and other individuals who are ineligible to have a firearms licence for reasons of public safety, to report any change of address within 30 days.  It would also amend the Act to permit inspections of the residences of such individuals, to ensure that they are not in possession of firearms.  Finally, the bill would require any person whose name is entered in a database used for screening individuals with respect to firearms licences to be notified.
BACKGROUND

   A.  Persons Not Eligible to Hold a Licence

The Firearms Act sets out who is and is not eligible to hold a firearms licence.  There are two groups of individuals who would be affected by the draft bill, on the basis that they are ineligible to possess a firearm in the interest of public safety.(
)  The first group consists of individuals subject to a prohibition order prohibiting them from possessing any firearm, cross-bow, prohibited weapon, restricted weapon, prohibited device or prohibited ammunition, and who are therefore automatically ineligible to hold a firearms licence under section 6 of the Act.  A prohibition order is mandatory if a court convicts an individual of certain violent, firearm and drug offences, and is discretionary in other cases.(
)  

The second group that would be affected by the notice requirements and inspections envisioned by the draft bill consists of persons contemplated in section 5 of the Firearms Act, namely those who are determined by a chief firearms officer not to be eligible to hold a licence on the basis that “it is desirable, in the interests of the safety of that or any other person, that the person not possess a firearm, a cross-bow, a prohibited weapon, a restricted weapon, a prohibited device, ammunition or prohibited ammunition.”  Section 5 sets out factors for determining whether an individual is ineligible for a licence due to public safety reasons:  previous convictions or discharges for a violent offence, firearm offence, criminal harassment or drug offence; treatment for mental illness associated with violence; and a history of behaviour that includes violence.  
   B.  The FIP Database

The Firearms Interest Police (FIP) database, which is a subset of the Canadian Police Information Centre (CPIC), is a screening tool used to identify individuals who may be, but are not necessarily, ineligible to hold a firearms licence under the public safety criteria set out in section 5 of the Firearms Act.  It includes the name of the person reported as responsible for an event that falls under section 5 (e.g., domestic violence, threats of violence, harassment, violation of drug or firearm laws), the age or date of birth of the person, the name of the agency (typically a police force) that investigated the event, and the case number.  Links between the FIP database and the Canadian Firearms Information System (CFIS) alert firearms officers to persons who may be ineligible to hold or continue to hold a licence, in which case the firearms officer may conduct an investigation to verify the information in the FIP database, consult the original source to obtain more detailed information, and recommend whether or not the individual’s licence should be denied or revoked.(
)
Concerns have been expressed about the number of individuals listed in the FIP database who either do not know that they are listed, or who have been listed incorrectly.(
)  The former Privacy Commissioner of Canada concluded in 2001 that “the database contains entries on individuals who should never have been flagged, as they do not meet the ineligibility criteria under section 5 of the Firearms Act.  A FIP hit sometimes directs the FO [firearms officer] to unsubstantiated and derogatory information, unproven charges or allegations, hearsay, records that are older than five years, incidents and charges that have been cleared or acquitted, duplicate entries as well as information about witnesses, victims of crime and various other associated subjects.  People are unaware that they are being flagged in FIP as possible risks to public safety.”(
)  The Privacy Commissioner also identified difficulties encountered by individuals when they attempt to access and correct records held in the FIP database.  The Auditor General of Canada expressed similar concerns regarding the quality and accuracy of the data in the FIP database in 2002.(
)  

ANALYSIS

   A.  Purpose of the Firearms Act (Clause 1)

Section 4 of the Firearms Act contains its purpose, which is to provide for licences, registration certificates and authorizations under which persons may possess, manufacture, transfer, import or export firearms and related items.  As the subject matter of the draft bill does not clearly fall under the Act’s currently stated purpose, clause 1 would add a further purpose, namely to ensure that any person who is not eligible to hold a licence, or any person who is subject to a prohibition order, is not in possession of a firearm or related item.  The additional paragraph makes it clear that the Act may set out the notice requirements and possibilities of inspections that are contemplated in the draft bill.

   B.  Notice of Entry in the FIP Database (Clause 2)

As indicated in the background section of these notes, there are concerns about the number of individuals listed in the FIP database and the quality of the information.  In particular, there are names of persons in the database who have not been responsible for an event giving rise to possible ineligibility to hold a firearm licence under section 5 of the Firearms Act, contrary to the database’s intended purpose.  The draft bill would introduce a statutory requirement by which individuals must be notified that their name appears in the database.  The objective is to enable these individuals, if they believe that their names have been entered incorrectly, to then access their personal information with a view to correcting or removing it.(
)
Specifically, clause 3 of the draft bill would add a new section 5.1 to the Firearms Act, providing that any person whose name is entered in a database or index designed primarily to be used in the process to screen applicants for a new licence or in the process to revoke a licence shall be notified in writing within 30 days after the person’s name has been entered in the database.  A general description is used for such a database or index, rather than identifying the FIP database by name, so that the notice requirement will still apply if the information systems used by the RCMP or Canada Firearms Centre change. 

   C.  Requirement to Report a Change of Address (Clause 3)

Under the Firearms Licences Regulations,(
) an individual who is issued a firearms licence must report any change of address to a chief firearms officer within 30 days after the change.  As individuals subject to a prohibition order, or otherwise ineligible for a firearms licence, are not issued a licence, this requirement does not apply to them.  The draft bill would add a new section 6.1 to the Firearms Act, so that persons who are not eligible to hold a licence under section 5,(
) and persons who are subject to a prohibition order, must report a change of address.  Notice would have to be within 30 days after the change and in the prescribed form and manner.(
)  The objective of the provision is to permit the RCMP and Canada Firearms Centre to monitor the whereabouts of persons not eligible to possess firearms, for the purpose of enforcement, including possible inspections contemplated in the next clause of the draft bill.  
   D.  Periodic Inspections (Clause 4)

Under sections 102 of the Firearms Act, a firearms officer or other designated individual may inspect a business or residence (“dwelling-house”) if he or she believes on reasonable grounds that there is a firearms business at the location, a gun collection, certain firearms records, a prohibited firearm, or more than ten firearms.  While this allows inspections of the homes of certain individuals prohibited from possessing firearms (e.g., those suspected of possessing a prohibited firearm or more than ten firearms), the Firearms Act currently contains no provision permitting the inspection of the homes of individuals subject to a prohibition order, or who are found to be ineligible for a licence due to reasons of public safety under section 5.  The draft bill would add a new subsection (1.1) to section 102 of the Act to permit such inspections.  

Specifically, sub-clause 4(1) would allow an inspector,(
) at any reasonable time, to enter and inspect the dwelling-house of any person who is not eligible to hold a licence under section 5 of the Act, and any person subject to a prohibition order, where there are reasonable grounds to believe that that the person is in possession of a firearm or related item.  As with inspections that already occur, the inspector would be able to open any container that he or she believes on reasonable grounds contains a firearm or related item; examine any firearm, or other item found, and take samples; conduct any tests or analyses, or take any measurements; and require the production of any records or other documents that the inspector believes on reasonable grounds contain information that is relevant to the enforcement of the Firearms Act or regulations.  Sub-clause 4(2) of the draft bill would further permit an inspector, in the context of ensuring that an ineligible person is not in possession of firearms, to have access to any data processing system, reproduce any record from the data, and use any copying equipment.(
)
Section 102 of the Firearms Act is subject to section 104, which sets out certain restrictions governing the inspection of dwelling-houses.  Together, sections 102 and 104 contain safeguards to ensure that residential inspections respect the rights and freedoms of individuals.  For example, an inspection must be conducted at a reasonable time and on reasonable grounds.(
)  There must be reasonable notice, as well as consent of the occupant or a warrant from a justice,(
) and there are restrictions on which parts of the dwelling-house may be inspected.(
)  At the same time, the owner or person in charge of a place must give an inspector all reasonable assistance and relevant information,(
) and the inspector may demand production of any firearm that he or she believes a person possesses.(
)  All of these existing provisions would continue to apply in the context of the inspections contemplated by the draft bill.(
)  Further, sub-clause 4(3) would preclude inspectors carrying out the new category of inspections, like those that already occur, from using any force.  As is also already the case, sub-clause 4(4) would require the inspector to give a receipt for anything that is taken, including a description of the items and the serial number of any firearm, if available.  This is presumably to ensure that individuals who have firearms or related items confiscated, when they are in fact eligible to possess them, have a record in order to reclaim them.  

   E.  Regulations (Clause 5)

Clause 5 of the draft bill would amend the regulation-making authority under section 117 of the Firearms Act to permit regulations relating to the matters that would be enacted by the bill.  Specifically, new paragraphs would be added to allow for regulations governing the entry and inspection of the dwelling-house of any person who is not eligible to hold a licence under section 5 and any person who is subject to a prohibition order; the requirement for such persons to report a change of address; the establishment and maintenance of a registry of such persons’ addresses; and notice to such persons that they are required to report a change of address and may be subject to periodic inspections.
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(�)	Firearms Act, S.C. 1995, c. 39, s. 6.


(�)	Conversely, the draft bill would not target individuals who are ineligible for a licence on the basis that they improperly completed an application form or failed to take a safety course, for instance.  The bill would also not target individuals who are ineligible to possess a particular type of firearm, such as a prohibited handgun, on the basis that they do not meet specific eligibility requirements.  In other words, the bill would target individuals who are broadly precluded from possessing any firearm.  


(�)	Criminal Code, R.S.C. 1985, c. C-46, sections 109 (mandatory prohibition order) and 110 (discretionary prohibition order).


(�)	For more information, see Canada Firearms Centre, Firearms Interest Police (FIP), Special Bulletin for Police No. 26, Ottawa, 15 February 2001, � HYPERLINK "http://www.cfc-cafc.gc.ca/bulletins/police/bulletin26_e.asp" ��http://www.cfc-cafc.gc.ca/bulletins/police/bulletin26_e.asp�.


(�)	As of 1 May 2004, there were 4,156,497 active files or current records pertaining to individuals in the FIP database:  Royal Canadian Mounted Police, Response to an information request, 11 June 2004.


(�)	Office of the Privacy Commissioner of Canada, Review of the Personal Information Handling Practices of the Canadian Firearms Program, Department of Justice Canada and the Royal Canadian Mounted Police, Final Report, Ottawa, 29 August 2001, � HYPERLINK "http://www.privcom.gc.ca/information/fr_010813_e.asp" ��http://www.privcom.gc.ca/information/fr_010813_e.asp�.


(�)	Office of the Auditor General of Canada, 2002 Reports of the Auditor General of Canada, Chapter 11 – Other Audit Observations, Ottawa, December 2002, paras. 11.28 to 11.33, 


	� HYPERLINK "http://www.oag-bvg.gc.ca/domino/reports.nsf/html/20021211ce.html" ��http://www.oag-bvg.gc.ca/domino/reports.nsf/html/20021211ce.html�.


(�)	An individual who wants personal information to be amended may make a request under subsection 7(5) of the Firearms Records Regulations, SOR/98-213, or more generally under section 12 of the Privacy Act, R.S.C. 1985, c. P-21.


(�)	Firearms Licences Regulations, SOR/98-199, s. 15.


(�)	The reference to ineligibility under section 5 implies that the person, following an application for a licence or a decision to revoke an existing licence, has been determined by the RCMP or Canada Firearms Centre not to be eligible to possess firearms.  This is because subsection 5(2) refers to “determining” whether a person is eligible to hold a licence.  The new provision in the draft bill is not intended to impose notice requirements on individuals who may be ineligible for a firearm licence in the abstract; it is intended to apply only to those who have been denied an application for a licence under the criteria in section 5, have had their licence revoked under the criteria in section 5, or are subject to a prohibition order under section 6.


(�)	In the case of a form or the information to be included on a form, “prescribed” means by the Minister of Public Safety and Emergency Preparedness:  Firearms Act, supra, section 2.  


(�)	“Inspector” means a firearms officer and includes, in respect of a province, a member of a class of individuals designated by the provincial minister:  Ibid., section 101.


(�)	This amendment is achieved by inserting a reference to the proposed subsection (1.1) into the existing subsection 102(2), which lists the three additional inspection tools.  The use of data processing systems and copying equipments is primarily envisaged in the context of business inspections, but is included in the context of residential inspections for consistency (both by the current Firearms Act and the draft bill).


(�)	Firearms Act, supra, subsection 102(1) and proposed subsection 102(1.1).


(�)	Ibid., subsection 104(1).


(�)	Ibid., subsection 104(3).


(�)	Ibid., section 103.


(�)	Ibid., section 105.


(�)	Sub-clause 4(1) of the draft bill states that its provision on inspections is subject to section 104 (which sets out the protections in the context of residential inspections).  The existing section 103 of the Firearms Act (duty to assist inspectors) applies to all inspections under section 102, which would include inspections under the new subsection 102(1.1) proposed by the draft bill.  Section 105 (demand to produce a firearm) applies in the context of any inspection where the inspector believes on reasonable grounds that a person possesses a firearm.  
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