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FIREARMS AND THEIR USE FOR SELF-DEFENCE

This paper will discuss firearms and their use for self-defence.  It will examine the recent case law, the arguments made by legal counsel and the comments made by various courts.  The information provided in this paper is intended to assist with parliamentary duties only and should not be directly or indirectly considered as legal advice.  Anyone seeking such advice should consult their own legal counsel.  

THE SAFE STORAGE OF FIREARMS AND THEIR USE FOR SELF-DEFENCE

This issue was recently debated before the Ontario Superior Court of Justice.  The accused, Mr. Montague, was charged with 52 counts of firearms offences under the Criminal Code.  The majority of them were licensing and storage contraventions.  

The Criminal Code makes it a criminal offence to store a firearm in contravention of a regulation made pursuant to the Firearms Act.(
)  The safe storage of a non-restricted firearm is governed by section 5 of the Storage, Display, Transportation and Handling of Firearms by Individuals Regulations.(
) 

In R. v. Montague, it was argued:

… that s. 86(2) of the Criminal Code and the Firearm Storage Regulations found in s. 5 of the Storage Display Transportation and Handling of Firearms Regulations have the practical effect of depriving Canadians of the right to use firearms for self-defence, and, in those cases where only firearms would provide self-defence, the state has thereby deprived those Canadians of their Charter right of security of the person.(
)  

Section 26 of the Canadian Charter of Rights and Freedoms states:  “The guarantee in this Charter of certain rights and freedoms shall not be construed as denying the existence of any other rights or freedoms that exist in Canada.”(
)  Therefore, pursuant to section 26, it is possible to establish rights beyond those already entrenched in the Charter and their enjoyment should not be restricted by the Charter.(
)  In R. v. Montague, it was argued that in accordance with section 26, Canadians have a longstanding right to possess firearms.  

Justice Wright of the Superior Court, reviewed the pertinent case law and closely studied the applicable jurisprudence to the debate.  The first case he considered was the Reference re Firearms Act (Can.),(
) on appeal from the Alberta Court of Appeal to the Supreme Court of Canada.  The reference questions before the Supreme Court focussed on whether or not the licensing and registration provisions under the Firearms Act were a valid exercise of Parliament’s jurisdiction over criminal law.  The Supreme Court of Canada confirmed that it was.    

Justice Wright then referred to a case from the Ontario Court of Appeal, in which the applicants argued that section 98 of the Criminal Code was unconstitutional as it violated sections 7 and 12 of the Charter.  The Court of Appeal gave no merit to the argument and stated:  “[there] is no constitutional right to the use of firearms in this country and Parliament can reasonably take steps to prevent violent people from being in possession of them.”(
)
Justice Wright then reviewed a third case, in which the Alberta Court of Appeal upheld the decision of the Alberta Provincial Court.  It was argued that the rights guaranteed by section 7 of the Charter were violated by the legislation that governed prohibited weapons and forfeiture orders. The Court of Appeal agreed with the court of first instance which “correctly held that there is no absolute right in Canada to possess whatever firearm a person wishes to possess.”(
)  

Justice Wright considered a fourth case, R. v. Wiles, on appeal to the Supreme Court of Canada.  In this case, it was submitted that the mandatory prohibition order violated the right against cruel and unusual punishment guaranteed by the Charter.  The Supreme Court of Canada agreed with the Court of Appeal that the mandatory prohibition order did not violate the Charter.  According to the Supreme Court, the sentencing judge had taken too narrow a view of the rationale underlying the mandatory prohibition order.  Furthermore, the Supreme Court reiterated what it had said in the Reference re Firearms Act (Can.) case.  “If Parliament can legitimately impose restrictions on the possession of firearms by general legislation that applies to all, it follows that it can prohibit their possession upon conviction of certain criminal offences where it deems it in the public interest to do so.”  The Supreme Court further commented that “[t]he sentencing judge gave insufficient weight to the fact that possession and use of firearms is not a right or freedom guaranteed under the Charter, but a privilege.”(
)
Justice Wright dismissed the application by Mr. Montague and made the following remarks:  

Now one might quibble with the language used.  It seems to suggest that the only rights Canadians have are the fundamental rights guaranteed by the Charter.  Surely this is not the case. s. 26 stands for that.  The casual downgrading of a right held dear by many right thinking Canadians to a “privilege” without any principled analysis of the situation has done much to heat the debate before me.  However, as much as I might deplore that wording, the fact still remains that this right is not guaranteed under the Charter and it remains subject to the power of Parliament to regulate it.  But it is unfortunate that Parliamentarians have been told that in so doing they are not interfering with a right but with a privilege.
CASELAW INVOLVING FIREARMS AND SELF-DEFENCE

The most recent overview of the applicable case law to the issue of a firearm and its use for self-defence is given by Justice Wright of the Superior Court of Justice in the Montague decision.  The Ferrigon(
) decision, however, could be another case of interest.  It was argued in 2007, prior to the Montague case.  At the time of sentencing, defence counsel asked the Court to consider “[…] the importance of distinguishing between those who arm themselves to prey on others and those who arm themselves to protect themselves from predators.”(
)  

The accused was a 25 year old black man who, as a child, had lived in various Toronto areas that were plagued with drugs, gangs, and guns.  His counsel argued, at the sentence hearing, that the Court should consider the accused’s race and cultural background as mitigating factors.  Defence counsel further argued that his client had never used a weapon to commit an offence and the court should therefore conclude that the weapon was carried for 
self-protection. 

The Ontario Superior Court of Justice agreed with defence counsel that it was relevant to consider the reasons why a person carries a gun.  However, the court warned that if the gun was carried to commit another offence or to facilitate illegal activity, then its possession, at the time of sentencing, should be considered to be an aggravating factor.  

Justice Molloy, in the case before her, felt it was inappropriate to infer that because of a person’s culture and background it was necessary to carry a gun for protection. 

There is no evidence to support the argument that Mr. Ferrigon was “prey” for the “predators”, or that there was anything in his personal circumstances or history that made him particularly vulnerable to attack from “predators.”  In the absence of evidence, I am certainly not going to speculate that Mr. Ferrigon carried a gun for personal protection because he feared his life was in danger.  There is no basis whatsoever for coming to such a conclusion.  It is absolutely not appropriate to infer that because he is a young, black male in this neighbourhood, he needed to protect himself with a gun.  I completely reject that proposition, as a question of fact and a question of law.  Factually, there is nothing to support it.  Legally, it is not defence to possession of a weapon, nor is it appropriately considered as a mitigating factor in sentencing.(
)
Justice Molloy, in Ferrigon, also considered the relevant case law on firearms and self-defence.  She referred to a similar case in Toronto where the defence counsel submitted that his client’s possession of a firearm was for self-defence.  In R. v. J.G.,(
) the accused’s brother had been shot and killed.  The lawyer argued that his client might have been carrying the weapon for self-defence.  The lawyer’s submission was rejected by the court who stated: 
I do not consider these facts to mitigate against the seriousness of J.G.’s actions.  If the tragic death of his brother had any meaning for J.G., it ought to have been a clearer message to him of the inevitable dangers associated with the possession of guns.  The belief that a gun is an effective and legitimate means of self-protection is one that must be rejected, clearly and absolutely.
CONCLUSION

Canada does not have competing harms legislation as does the United States.  Currently, the only exceptions to the safe storage regulations of a non-restricted firearm are found within subsections 5(2) and 5(3), and they do not include self-defence.(
)  Self-defence, however, continues to be among the major defences a person can raise in response to a criminal charge.(
)  In fact, the Crown conceded in Montague that “Canadians have an undoubted right of self-defence, and they have a right to use firearms for self-defence in appropriate circumstances.”(
)  

The argument in Montague that the safe storage regulations and subsection 86(2) of the Criminal Code deprived Canadians of their right to security of the person was dismissed.  The courts have made it clear that the right to possess and use a firearm is not guaranteed by the Charter and Parliament can create, broaden or restrict the firearms legislation and regulations as is necessary.  The courts have also confirmed that Parliament’s jurisdiction over criminal law is a valid exercise of its power.  
The arguments made in Ferrigon and J.G. were also rejected.  Clearly the courts will not accept that a weapon was in a person’s possession for reasons of self-defence nor will they consider it to be a mitigating factor at sentencing.
It is interesting to note that Justice Wright in his remarks deplores the wording used by the Supreme Court of Canada in Wiles.  The court had said that:  “the […] possession and use of firearms is not a right or freedom guaranteed under the Charter, but a privilege.”  In his opinion, this could suggest that the only rights that do exist are those guaranteed by the Charter.  He also insinuates that the possession of a firearm should be considered a right rather than a privilege by stating:  “[…] it is unfortunate to note that Parliamentarians have been told that in so doing they are not interfering with a right but with a privilege.”  Although this comment may be welcomed by many Canadians, it may be difficult to go against the common law principle established by Canada’s highest court. 
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(�)	Criminal Code of Canada, R.S., 1985, c. C-46, s. 86(2): “Contravention of storage regulations, etc. – Every person commits an offence who contravenes a regulation made under paragraph 117(h) of the Firearms Act respecting the storage, handling, transportation, shipping, display, advertising and mail-order sales of firearms and restricted weapons.”  


(�) 	Safe Storage, Display, Transportation and Handling of Firearms by Individuals Regulations, 1998 (SOR/98-209), s. 5(1): 


5. (1) An individual may store a non-restricted firearm only if


(a) it is unloaded;


(b) it is


(i) rendered inoperable by means of a secure locking device,


(ii) rendered inoperable by the removal of the bolt or bolt-carrier, or


(iii) stored in a container, receptacle or room that is kept securely locked and that is constructed so that it cannot readily be broken open or into; and


(c) it is not readily accessible to ammunition, unless the ammunition is stored, together with or separately from the firearm, in a container or receptacle that is kept securely locked and that is constructed so that it cannot readily be broken open or into.


(�) 	R. v. Montague, 2007 WL  4183696 (Ont. S.C.J.) 2007 CarswellOnt 7613 Judgment:  6 November 2007, at para. 23.


(�) 	Canadian Charter of Rights and Freedoms, 1982, s. 26.


(�) 	Canadian Heritage, Minister of Public Works and Government Services Canada, Your Guide to the Canadian Charter of Rights and Freedoms, 2003, p. 16.


(�) 	Reference re Firearms Act (Can.) [2000] 1 S.C.R. 783.


(�) 	R. v. Thompson [1987] O.J. No. 565. 


(�) 	R. v. Simmermon, [1996] A.J. No. 76.


(�) 	R. v. Wiles, 203 C.C.C. (3d) 161.


(�) 	R. v. Ferrigon, 2007 CarswellOnt 3072.


(�) 	Ibid., at para. 36.


(�) 	Ibid., at para. 45.


(�) 	R. v. J.G., [2005] O.J. No. 4599.


(�)	Safe Storage, Display, Transportation and Handling of Firearms by Individuals Regulations, 1998 (SOR/98-209). 


5(2) Paragraph (1)(b) does not apply to any individual who stores a non-restricted firearm temporarily if the individual reasonably requires it for the control of predators or other animals in a place where it may be discharged in accordance with all applicable Acts of Parliament and of the legislature of a province, regulations made under such Acts, and municipal by-laws. 


5(3) Paragraphs (1)(b) and (c) do not apply to an individual who stores a non-restricted firearm in a location that is in a remote wilderness area that is not subject to any visible or otherwise reasonably ascertainable use incompatible with hunting.


(�) 	Simon Verdun-Jones, Criminal Law in Canada Cases, Questions and the Code, Second Edition, Harcourt Brace & Company, Canada, 1997.


(�) 	R. v. Montague, 2007 WL  4183696 (Ont. S.C.J.) 2007 CarswellOnt 7613, Judgment:  6 November 2007, at para. 22.
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