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BILL C-558 ON ANIMAL CRUELTY

INTRODUCTION

This paper provides information on Bill C-558, An Act to amend the Criminal Code (cruelty to animals).  Bill C-558 is a private Member’s bill introduced by Penny Priddy, M.P.  It received first reading in the House of Commons on 4 June 2008.  The paper furnishes general information on the bill and then responds to various specific concerns about its provisions.

BILL C-558

Bill C-558 is, to a large extent, a re-introduction of Bill C-50, a bill introduced by the previous government in the 1st Session of the 38th Parliament to target those who wilfully or recklessly cause unnecessary pain, suffering or injury to an animal.  The bill does this by proposing to create a new Part V.1 of the Criminal Code entitled “Cruelty to Animals” to consolidate animal cruelty offences.  The proposed changes to the Criminal Code would mean that animal cruelty offences are no longer classified as property crimes under Part XI of the Criminal Code.  Animals are treated as creatures that deserve protection in their own right because of their capacity to feel pain and suffer.

The changes made by Bill C-558 to the animal cruelty sections of the Criminal Code (as amended by Bill S-203) may be summarized as follows:

· Moves animals out of the property part of the Code and into a new part V.1 created just for animal cruelty offences;
· Defines the term “animal” for the purposes of Part V.1 as a “vertebrate, other than a human being,” thereby expanding some offences beyond the range of domesticated animals;

· Makes it an offence to kill an animal “without lawful excuse” without referring to the fact that the animal is kept for a lawful purpose;

· Expands the offence of liberating animals for the purpose of being shot when they are freed from “captive birds” to include all “captive animals”;

· Introduces the term “negligently” and defines it as “departing markedly from the standard of care that a reasonable person would use”;

· Makes it an offence to train an animal to fight and receive money for animal fighting and training;

· Eliminates the reference to keeping a cockpit and the mandatory destruction of cocks and instead makes it an offence to keep or manage premises for the purpose of animal fighting generally;

· Makes it clear that the defences set out in subsection 429(2) of the Criminal Code (acting with legal justification or excuse and with colour of right) apply to alleged offences under new Part V.1 of the Code;

· Provides a non-derogation clause for existing aboriginal or treaty rights of the aboriginal peoples of Canada; and

· Makes it an offence to injure or kill a law enforcement animal.

The most significant change in Bill C-558 from the current animal cruelty laws (as amended by Bill S-203) is probably the definition and use of the term “animal.”  The current provisions divide animals into various categories, such as “cattle” or “dogs, birds or animals … kept for a lawful purpose.”  The emphasis is on domestic animals and not on stray or wild animals.  Such distinctions would be eliminated by Bill C-558 and the protections it outlines would be afforded to all animals, whether they are owned or not.  This is related to the creation of a new Part V.1 of the Criminal Code that solely concerns cruelty to animals offences and is separate from Part XI of the Code which deals with Wilful and Forbidden Acts in Respect of Certain Property.  All animals are addressed by Bill C-558, not only those who are considered someone’s “property.”  This is intended to make animal cruelty laws more effective in that they can be more widely and consistently applied than is currently the case.

Another important change made by Bill C-558 is the addition of the word “negligently” to new subsection 182.3(1)(a) concerning the failure to provide suitable and adequate food, water, air, shelter, and care for an animal.  The term “negligently” is then defined as departing markedly from the standard of care that a reasonable person would use.  The current provision uses the phrase “wilfully neglects” in this context, which sets a higher standard of proof that must be met by the Crown.  “Wilfully neglects” requires proof of intent to neglect whereas negligence simply requires proof that an action in relation to an animal was unreasonable, whether or not it was intentional.  

A third important change made by Bill C-558 concerns animal fighting.  The current provision makes it an offence to encourage, aid or assist at the fighting or baiting of animals or birds.  Proposed subsection 182.2(1)(c) repeats these offences but also makes it an offence to receive money for the fighting or baiting of animals, including the keeping or management of premises for the purpose of animal fighting or training an animal to fight another animal.  This will make it clear that training an animal to fight is an offence, which is not clear in the existing provision.

ISSUE 1 – HOW IS “REASONABLE EXCUSE” DEFINED?

Proposed subsection 182.2(1)(d) of Bill C-558 would make it an offence to administer a poisonous or injurious drug or substance to certain animals “without reasonable excuse.”  Subsection 182.2(1)(b) would make it an offence to kill an animal “without lawful excuse.”  The question then arises as to how the term “reasonable excuse” is defined.

The term “reasonable excuse” is one that is defined by the common law on a case by case basis.  What is “reasonable” on one set of facts may not be so under a different set of facts.  The term is frequently used in other parts of the Criminal Code.  For example, section 742.6 of the Code outlines the procedure to be followed when there is an allegation that an offender has breached a conditional sentence order.  Subsection 742.6(9) sets out the possible measures a court may take when it is satisfied that the offender has, without reasonable excuse, breached a condition.  The Criminal Code cannot state in advance what is a reasonable excuse as the judge in each case must assess the personal circumstances of the offender and the nature of the alleged breach of a condition.

In the impaired driving context, subsection 254(5) of the Criminal Code makes it an offence to refuse to provide a breath sample without reasonable excuse.  Once again, a refusal may or may not be reasonable depending upon, for instance, whether the accused asked to speak to a lawyer and was refused the opportunity to do so.  Another example of a reasonable excuse would be where compliance with the demand is either extremely difficult or likely to involve a substantial risk to the health of the person on whom the demand has been made.(
)  “Reasonable excuse” in the case of administering poison to an animal will always depend upon the factual context and so no blanket definition of the term can be supplied in advance of judicial consideration.

ISSUE 2 – INTERACTION OF BILL C-558 AND BILL S-203

Bill S-203 was given Royal Assent on 17 April 2008 and came into force on that day.  That bill amended the animal cruelty section of the Criminal Code to increase the penalties for animal cruelty offences, to allow for organisations that care for abused animals to be compensated by the abusers, and to permit lifetime bans on animal ownership for those convicted of animal abuse.  Bill C-558 proposes to repeal sections 444 to 447.1 of the Code and the question arises as to whether this will result in Bill S-203 having no effect.

While both the bills mentioned repeal and replace the current animal cruelty sections in the Criminal Code, they share a number of common traits.  The increased penalties in Bill S-203 would be maintained at the same level by Bill C-558.  In addition, both bills would make possible lifetime bans on animal ownership and the requirement for those convicted of animal cruelty to compensate organisations that care for abused animals.  In this regard, the changes made by 
Bill S-203 would be maintained by Bill C-558.  As mentioned above, Bill C-558 does go further than Bill S-203 but it does not reverse that bill’s most important amendments.

ISSUE 3 – CREATION OF A NEW CRIMINAL CODE PART

Bill C-558 proposes the creation of a new Part V.1 of the Criminal Code entitled “Cruelty to Animals.”  This would be an entirely new Part of the Code, with no necessary connection to Part V, which deals with “Sexual Offences, Public Morals and Disorderly Conduct.”  The effect of moving the animal cruelty sections out of the property part of the Code and giving them a stand-alone Part would presumably be that these offences will no longer be viewed solely as offences against property.  The intention would seem to be that animal cruelty offences be viewed as unique offences and not ones that are dependent on an ownership relationship with a human being.  This conclusion is reinforced by the fact that Bill C-558 would apply to all animals, whether they are owned, stray, or wild.  In other words, all animals, whether or not they are domesticated or considered someone’s property, are the focus of the bill.
ISSUE 4 – HUNTING, FISHING, AND TRAPPING

As mentioned above, the definition of the term “animal” in Bill C-558 is defined as “a vertebrate, other than a human being.”  The question then becomes what this definition would mean for hunting, fishing, and trapping activities.  In addition, concerns have been raised about pest control programs or even medically necessary abortions.

The traditional uses of animals in areas such as farming, hunting, or medical and scientific research are already regulated activities that are subject to specific rules and regulations and codes of practice.  The protection of standard practices could be considered to be more explicit in Bill C-558 than in the current legislation, as it uses phrases such as “willfully or recklessly” and “without lawful excuse” regarding the killing of an animal.  In addition, the bill explicitly confirms that common law defences will apply to animal cruelty prosecutions as will traditional Aboriginal rights.

It is important to note that Bill C-558 will not provide ordinary citizens with additional powers to lay criminal charges against anglers and hunters.  A fear expressed by groups representing anglers and hunters is that the proposed new offences could be used by animal rights activists who will employ provisions of the Criminal Code to bring private prosecutions to harass lawful anglers and hunters.  Section 504 of the Criminal Code does permit any person to lay an information before a justice that another person has committed an indictable offence.  By section 507.1, the justice must refer the information to a provincial court judge or a designated justice of the peace.  Before issuing process, such as a summons or warrant, the judge must hear the allegations of the informant and evidence, be satisfied that the Attorney General has received a copy of the information and reasonable notice of the hearing and give the Attorney General an opportunity to attend the hearing, cross-examine witnesses and present evidence.  If the judge does not issue process, no further hearings may be held unless there is new evidence to support the allegations.  

Even if a private prosecution proceeds, section 579 of the Criminal Code allows the Attorney General, at any time before judgement, to stay the proceedings.  For an indictable offence, the proceedings may be recommenced within one year of the stay.  After one year, the Crown will have to start afresh.  Once the Attorney General intervenes in a prosecution, then he or she assumes control of the prosecution and has the right to stay those proceedings despite the wishes of the informant.  

If an animal cruelty charge is laid, the first defence will be the wording of 
Bill C-558.  As in any criminal prosecution, the Crown will be obliged to prove its case beyond a reasonable doubt.  This is made somewhat difficult by the wording of proposed section 182.2, which requires that the acts in question be done “wilfully or recklessly.”  The term “reckless” in this context means more than “careless” but, rather, the doing of something knowing that the action will probably cause the occurrence of an event.  If the person is reckless as to the outcome of his or her action, he or she is deemed to have wilfully caused the occurrence of the event.  This means that an angler or hunter must turn his or her mind to causing suffering to an animal or killing it in a cruel fashion.  The section targets deliberate cruelty, not an unthinking action that may amount to criminal negligence.

The other protection for an angler or hunter charged under section 182.2 is proposed section 182.5.  This section of Bill C-558 states that the defences set out in subsection 429(2) apply in respect of proceedings for an offence under the new Part V.1 “Cruelty to Animals.”  Subsection 429(2) states that no person shall be convicted of an offence [under 
Part V.1] where he proves that he acted with legal justification or excuse, and with colour of right.  This has been interpreted to mean that the accused must show that he believed in a state of facts which, if it actually existed, would constitute a legal justification or excuse.  In the angling and hunting context, this would likely be satisfied by the angler or hunter showing that he possessed a valid licence, issued by provincial authorities.  

No provincial statute or action under a provincial statute or regulation, such as granting a hunting license, can exempt someone from prosecution for acting in a specified cruel manner towards an animal.  That would be in plain contradiction of the federal statute.  A hunting license would give the holder the right to kill the animal but not to kill the animal in a way that would violate section 182.2.  Parliament can not be seen to have intended the conduct it criminalized in section 182.2 to be rendered lawful and the person excused as the result of a provincial statute or the act of a provincial body.  This is consistent with the two different intents of provincial and federal law.  While provincial law attempts to regulate hunting and fishing by, for example, setting out the seasons for these activities, the federal law is directed at actions that are so outside the norm that they constitute cruelty.

Finally, it should be kept in mind that Bill C-558 does not create a new animal cruelty regime where none existed before.  The history of the current provisions in the Criminal Code dealing with animal cruelty indicates that they have not been used inappropriately to target those treating animals lawfully and in a humane manner.  The criminal law already recognizes the humane treatment of animals in the course of legitimate activities such as farming, hunting, fishing, and animal research.  In other words, Canadians will still be licensed to hunt and fish, but they will not be legally entitled to treat animals cruelly in the process.  The right to be cruel and exempt from prosecution for such cruelty, however, is not something for which hunting and angling groups are lobbying.

In summary, people carrying out traditional practices relating to animals should not be subject to prosecution, unless they are wilfully doing cruel things to animals outside of standard practices.  Furthermore, screening processes – which take place before an accused person is even notified – should prevent frivolous prosecutions from proceeding.  Medically necessary abortions will not be affected by Bill C-558 as the bill only applies to non-humans.

ISSUE 5 – SHIPPING OF ANIMALS

A concern has been raised about prosecutions under proposed subsection 182.3(1)(b) of the Criminal Code which would make it an offence to injure an animal while it is being conveyed.  The response to this concern would seem to be the same as the one made to a feared threat to traditional hunting and trapping practices; that is, those people transporting animals in the usual manner should not fear prosecution, unless they are wilfully doing cruel things to animals outside of standard practices.  The transportation of animals is also a regulated activity, like hunting and trapping and the rules that have traditionally applied to this activity should continue to apply.  

It is interesting to note that Bill C-50, the animal cruelty bill introduced by the previous government, would have made it an offence to negligently injure an animal while it is being conveyed.  The deletion of the word “negligently” in Bill C-558 implies that the injury to an animal must be caused intentionally and not simply through a lack of attention.  It remains the case, however, that the broad language of subsection 182.3(1)(b) could possibly be used to prosecute someone for injuring an animal during conveyance.  The difficulty for the Crown will be one of providing proof of the offence, which will be difficult if the standards and practices demanded by the licensing authorities have been adhered to.

ISSUE 6 – USE OF BIRD LAUNCHERS

Proposed subsections 182.2(1)(e) and (f) of Bill C-558 would make it an offence to liberate captive animals for the purpose of being shot at the moment they are liberated or to permit a premises to be used in the course of such activity.  This is an expansion of the current provision which refers only to captive birds being liberated for the purpose of then being shot.  A concern with this proposal is that it would eliminate the use of bird launchers for the purpose of training pointing dogs for upland bird hunting.  

The response to this concern is twofold.  The first response is that the prohibition on releasing captive birds for the purpose of shooting them already exists in the Criminal Code.  If there are no prosecutions today for the use of bird launchers in the training of pointing dogs, it is difficult to see why there would be such prosecutions in the future.  The second response is that the current provision in the Criminal Code and the proposed amendment both refer to the shooting of a bird or animal, not to its capture by a dog.  A very specific activity (the shooting of captive animals) is addressed by the proposed amendment and not the training of dogs.

ISSUE 7 – THE TERM “BAITING”
Proposed subsection 182.2(1)(c) in Bill C-558 would make it an offence, inter alia, to receive money for the fighting or baiting of animals.  There is a concern that the term “baiting” is not defined yet certain baiting practices are apparently legal in a number of provinces.  

There appear to be two definitions of the term “baiting” that are relevant to this discussion.  One meaning of the term “baiting” is the common one of “luring with food.”  This is a practice that is a regulated, legal one in some jurisdictions.  The other seems to be the term that is used in the Criminal Code.  The term “baiting,” in fact, pre-dates the Code.  The Statutes of Canada, 1886 made it an offence for anyone who “encourages, aids or assists at the fighting or baiting of any bull, bear, badger, dog, cock or other kind of animal.”  This means that the current prosecutorial practices should be taken as the starting point for those practices in the future.  
In other words, if anglers are not prosecuted today for baiting their hooks with fish, there is little reason to suspect they will be in the future since the current language will be continued.  In its presentation before the House of Commons Standing Committee on Justice and Human Rights on Bill S-203, the Ontario Federation of Anglers and Hunters stated that all existing defences and rights were preserved by the bill and this leads to a certainty of interpretation due to the existence of a well-established body of case-law.  The use of the word “baiting” is the same as it has been since the consolidation of the Criminal Code in 1892 and so the interpretation given to this term should not be changed either.

The Library has been unable to find any cases which define judicially the term “baiting” as it is used in the Criminal Code.  One case that pre-dates the Code, however, found that baiting was tying an animal to a stake, or confining an animal so it is unable to escape, or violently attacking or harassing an animal.(
)  This lends support to the view that “baiting” is a reference to the ancient practice of “bear baiting” or “bull baiting” whereby a bear or bull was tied to a stake and then attacked by dogs with spectators wagering on the outcome.  This type of baiting shares the name with, but is not at all related to, the baiting of fish hooks, which has never been a prosecutable offence in Canada.  The baiting referred to in the Criminal Code is similar to animal fighting but is characterized less by one-on-one fighting of animals of the same species (such as dogs or cocks) and more on the chaining or tethering of one larger animal which is then beset by several animals of other species (commonly dogs).  Thus, “baiting” is akin to “goading” and the fact that there are no modern cases in which the “goading” form of baiting has been prosecuted is likely the result of its near-elimination as a form of entertainment.
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