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2 November 2004

Mr. Garry Breitkreuz, M.P.

Room 452-D

Centre Block

House of Commons 

Ottawa

Dear Mr. Breitkreuz:



In response to your request of 27 October 2004, attached please find a paper entitled Police Officers as Firearms Verifiers.
It is important to note that the information found above is general background information, provided to assist you in your work as a Member of Parliament, and is not advice offered to any individual directly or indirectly.  Since this letter does not constitute legal advice, any person concerned about their legal rights in relation to firearms should seek counsel from a practicing lawyer who will be able to set out the person’s rights and obligations.



Should you require further information on this or any other subject, please do not hesitate to contact the Parliamentary Information and Research Service.





Yours sincerely,





Jennifer Wispinski





Law and Government Division









Parliamentary Information 

   and Research Service
JW/nl

Encl.
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POLICE OFFICERS AS FIREARMS VERIFIERS

INTRODUCTION



On 22 October 2004, the Canada Firearms Centre released a bulletin to police officers inviting them to become approved verifiers of firearms.(
)  Concerns have been expressed about what would happen if a police officer, acting as an approved verifier of firearms, entered a firearms owner’s house to conduct a verification and noticed violations of the Firearms Act(
) (or other statutes) while there.  This paper addresses these concerns.

WHAT IS FIREARMS VERIFICATION?



As of 1 December 1998, a person wishing to transfer a prohibited or restricted firearm to a new owner (a “transferor”) is required to present evidence to the Registrar of Firearms (the “Registrar”) that the firearm in question has been verified by an “approved verifier,” as defined in s. 1 of the Conditions of Transferring Firearms and other Weapons Regulations (the “Transfer Regulations”),(
) before the Registrar will issue a new registration certificate to the proposed transferee.(
)  A transferor is exempt from this requirement in the case of prohibited and restricted firearms only if the transferor had previously obtained a registration certificate for the prohibited or restricted firearm under s. 109(7) of the statute formerly governing firearms,(
) and the Registrar is satisfied that the information on the registration certificate issued under the former Act is complete and accurate.(
)


As of 1 January 2003, verification is also required before the Registrar will issue a registration certificate to a new owner (transferee) of non-restricted or ordinary firearms.(
)


Regardless of whether or not the firearm is prohibited, restricted or ordinary, however, the requirement for a transferor to demonstrate verification of the firearm by an approved verifier applies only to the first transfer of the firearm in question to a new owner.  After that, if the transferee wants to become a transferor in his/her turn and transfer the firearm to yet another owner, he or she will not have to obtain verification because the firearm in question will have already been verified by an approved verifier.(
)


In addition, pursuant to the Firearms Registration Certificates Regulations (the “RC Regulations”)(
) verification by an approved verifier is also required before the Registrar will issue a registration certificate to a business for a firearm (unless, in the case of a prohibited or restricted firearm, a certificate had already been issued for that firearm under s. 109(7) of the former Act and the Registrar is satisfied that the information in that certificate is complete and accurate)(
) or, in the case of an imported firearm, before the Registrar will issue a registration certificate for a firearm to the person importing it.(
)  This requirement became effective on 1 December 1998.(
)  However, as in the case of firearms transfers, this requirement only applies to the first registration certificate issued for a firearm,(
) and does not apply if the firearm in question has already been verified pursuant to the Transfer Regulations.(
)


“Verify” is defined in s. 1 of the Transfer Regulations as meaning “the act of confirming that the information concerning the identification and classification of a firearm that was submitted to the Registrar in support of an application for a new registration certificate is complete and accurate.”(
)  “Approved verifier” is defined in s. 1 of the Transfer Regulations as “an individual who is designated by the Registrar under section 2 for the purpose of verifying information under paragraph 3(1)(c) or (d).”(
)  



Basically, an approved verifier ensures that the firearm which the transferor wants to transfer to a new owner, or for which the business or individual in question wants to obtain a registration certificate, is accurately classified and described on the registration certificate.  This is important because the Registrar will only issue a registration certificate for a firearm to a person or business if the person or business to which the certificate is being issued holds a licence to possess the type firearm he/she/it wishes to register.(
)  The requirements for obtaining a licence to possess a prohibited or restricted firearm are more onerous than the requirements for obtaining a licence to possess an ordinary firearm.(
)  Accordingly, the Registrar needs to be confident that the person to whom he is issuing a registration certificate is actually qualified to own the type of firearm he/she wishes to register.  Verification allows the Registrar to feel confident in this regard.



There is nothing in any of the regulations made pursuant to the Firearms Act stating that an approved verifier must actually see the firearm in order to verify it.  Having said this, it seems likely that verifiers would want to examine the firearm before advising the Registrar of the make and model of the firearm in question.

HOW DOES ONE GO ABOUT BECOMING AN APPROVED VERIFIER?



In order to become an “approved verifier,” one must apply to the Registrar of firearms.  Pursuant to s. 2 of the Transfer Regulations, “[t]he Registrar may designate an individual as an approved verifier if the individual has the required knowledge to identify and classify firearms pursuant to the Firearms Identification System.”  In s. 1 of the Transfer Regulations, “Firearms Identification System” is defined as “the System established and maintained by the Registrar for the purposes of identifying and classifying firearms.”



Presumably, a person who applies to become an approved verifier should be someone who is familiar with many different types of firearms, and can easily identify them.  That is likely why the Canada Firearms Centre has issued specific invitations to police officers, members of shooting clubs and ranges and employees of firearms businesses to become approved verifiers:  these individuals are more likely to be familiar with a variety of types of firearms than a member of the general public.



Pursuant to information posted on the Canada Firearms Website, in order to become an approved verifier, one must be:

· a resident of Canada;

· over 18 years of age;

· fluent in written and spoken English or French;

· a holder of a firearms licence; and

· a person with basic computer skills and access to computer with a CD-ROM or Modem.



In addition, in order to be approved as verifier, one must successfully complete a one-day firearms verifier course put on by the Canada Firearms Centre and agree to (and presumably pass) a criminal records check.  If one meets all of these requirements, one will receive access to the RCMP firearms encyclopaedia, known as the Firearms Reference Table, and material to promote one’s verification services.  Verifiers are volunteers and are not paid for their services.  However, they are ensured for general liability by the Canada Firearms Centre, in case they become subject to lawsuits for actions they have taken while performing their verifier duties.  In addition, a verifier becomes a member of the National Verifiers Network, which allows for exchange of information and expertise between verifiers.  A person wishing to have his or her firearms verified by an approved verifier can call the National Verifiers Network and obtain contact information for verifiers in their area.(
)


The Firearms Records Regulations(
) provide that the Registrar must keep records of verifiers in the Canadian Firearms Registry.  Section 2 states the following:  

2. For the purposes of paragraph 83(1)(f) of the Act, records shall be kept in the Canadian Firearms Registry of the following matters:

… (e) the names of the individuals who are approved verifiers within the meaning of the Conditions of Transferring Firearms and other Weapons Regulations…

CONCERNS ABOUT POLICE OFFICER BECOMING APPROVED VERIFIERS



Concern has been expressed about what would happen if police officers took the Canada Firearms Centre up on its invitation to become approved verifiers.  Specifically, concern has been expressed about what would happen if a police officer entered an individual’s house in order to verify a firearm, and noticed violations of the Firearms Act or other statutes, such as the Criminal Code,(
) while on the premises.   



It would be quite easy to avoid such a consequence.  There is no requirement in the Firearms Act or regulations that firearms verification must take place in the home of the firearms owner.  In fact, there is nothing in the Firearms Act or regulations authorizing verifiers to enter the homes of individuals for the purpose of conducting firearms verifications.  Verifications of firearms are not inspections conducted by firearms inspectors pursuant to s. 102 to 105 of the Firearms Act.  Accordingly, the only way that an approved verifier could enter a person’s home to perform his/her verification duties would be with the consent of the homeowner.



Officials at the Canada Firearm Centre have confirmed that generally, when people wish to have their firearms verified, they telephone the National Verifiers Network, and obtain the names and numbers of verifiers in their area.  They telephone one of these verifiers, and arrange the date, time and place for the verification with the verifier in question.  Officials at the Canada Firearms Centre have also advised that most verifications do not take place in the homes of firearms owners.  Verifiers are volunteers.  They do not get paid for verifying firearms.  As a result, most verifiers are reluctant to incur expenses by travelling to people’s homes to perform verification duties.  Generally, verifiers ask persons who wish their firearms to be verified to bring the firearm to the approved verifier for verification.



Accordingly, if a person contacted a verifier who happened to be a police officer, and was reluctant to admit the police into his/her own home, either because the firearms owner was afraid the police would see something illegal there, or merely because the firearms owner wished to maintain his/her privacy in the home, he or she could arrange to bring the firearm to the police officer in question for verification.  In transporting the firearm to the police officer, the firearms owner, if an individual, would need to comply with the Storage, Display, Transportation and Handling of Firearms by Individuals Regulations.(
)  If the owner is a business, the business would have to comply with the Storage, Display and Transportation of Firearms and Other Weapons Regulations.(
)  In the case of prohibited and restricted firearms, the person transporting the firearm would also have to apply for an obtain an authorization to transport the firearm to the approved verifier for verification purposes in accordance with ss. 18 to 20 of the Firearms Act and the Authorizations to Transport Restricted Firearms and Prohibited Firearms Regulations.(
) 



If a firearms owner wished the verifier to conduct the verification in the owner’s home, and the verifier were to agree to travel to the firearm owner’s home to conduct the verification, the verifier would be conducting the verification in the home with the owner’s consent.  If the verifier was a police officer, entering the individual’s home with his/her consent, and the police officer happened to see something illegal there, in plain view, the firearms owner would likely have little recourse under the law if the matter were to lead to charges against him/her under the Firearms Act or another statute, because the officer would be there at the individual’s invitation.  By contrast, if the police officer were to conduct a search of the home while there, without the individual’s consent, and the matter were to lead to charges under the Firearms Act or another statute, the individual would have the same remedy, if the matter were to come to court, as any individual has who believes his/her home has been illegally searched.  He or she could, in those circumstances, claim a breach of his/her s. 8 rights under the Canadian Charter of Rights and Freedoms (the “Charter”)(
) and apply to the court to have the evidence acquired through the illegal search excluded pursuant to s. 24(2) of the Charter.
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(�)	A copy of this bulletin may be obtained from the Canada Firearms Centre website at


	� HYPERLINK "http://www.cfc-ccaf.gc.ca/en/owners_users/bulletins/special/police/bulletin61.asp" ��http://www.cfc-ccaf.gc.ca/en/owners_users/bulletins/special/police/bulletin61.asp�.  A similar invitation was issued on the same date to shooting clubs and shooting ranges and to firearms businesses.  Copies of these bulletins may be obtained from the Canada Firearms Centre website at:


	� HYPERLINK "http://www.cfc-ccaf.gc.ca/en/owners_users/bulletins/special/ShootingCR/bulletin5.asp" ��http://www.cfc-ccaf.gc.ca/en/owners_users/bulletins/special/ShootingCR/bulletin5.asp� and 


	� HYPERLINK "http://www.cfc-ccaf.gc.ca/en/owners_users/bulletins/special/businesses/bulletin-44.asp" ��http://www.cfc-ccaf.gc.ca/en/owners_users/bulletins/special/businesses/bulletin-44.asp�. 


(�)	Firearms Act, S.C. 1995, c. 39.


(�)	SOR/98-202 [hereinafter Transfer Regulations].


(�)	See s. 3(1)(c) and s. 14, Transfer Regulations.


(�)	Part III Criminal Code, R.S.C. 1985, c. C-46, before it was amended by the coming into force of the Firearms Act, S.C. 1995, c. 39.


(�)	See s. 3(1)(c)(i), Transfer Regulations.


(�)	See s. 3(1)(d), Transfer Regulations.


(�)	See s. 3(1)(c)(ii), s. 3(1)(d) and s. 3(2), Transfer Regulations.


(�)	SOR/98-201 [hereinafter RC Regulations].


(�)	See s. 2(1)(a), RC Regulations.


(�)	See s. 2(1), RC Regulations.


(�)	See s. 12, RC Regulations.


(�)	See s. 2(1)(b), RC Regulations.


(�)	See s. 2(2), RC Regulations.


(�)	This definition applies in all of the other regulations made pursuant to the Firearms Act dealing with firearms verification.  See s. 1 of the RC Regulations and s. 1 of the Special Authority to Possess Regulations (Firearms Act), SOR/98-208 [hereinafter Special Authority Regulations].


(�)	Like the definition of “verify,” the definition of “approved verifier” also applies in all of the other regulations made pursuant to the Firearms Act, dealing with firearms verification.  See s. 1 of the RC Regulations and s. 1 of the Special Authority Regulations.


(�)	See ss. 13 and 69, Firearms Act, supra note 2.


(�)	See ss. 7(1) and (2) and ss. 11 – 12, Firearms Act, supra note 2.


(�)	This information is taken from bulletins regarding the establishment of the National Verifiers Network located on the Canada Firearms Centre website at:  � HYPERLINK "http://www.cfc-ccaf.gc.ca/en/partners/rcmp/biz.asp" ��http://www.cfc-ccaf.gc.ca/en/partners/rcmp/biz.asp�. and � HYPERLINK "http://www.cfc-ccaf.gc.ca/en/partners/rcmp/clubs.asp" ��http://www.cfc-ccaf.gc.ca/en/partners/rcmp/clubs.asp�. 


(�)	SOR/98-213.


(�)	R.S.C. 1985, c. C-46, as amended by the Firearms Act.


(�)	SOR/98-209.


(�)	SOR.98-210.


(�)	SOR/98-206.  The transportation of prohibited firearms to approved verifiers for verification purposes is specifically contemplated in s. 15 of the Special Authority Regulations. 


(�)	Being Schedule B of the Canada Act 1982 (U.K.), 1982, c. 11.
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