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THE EFFECT OF THE UNCONSTITUTIONALITY

OF THE ONTARIO SEX OFFENDER REGISTRY

ON THE RIGHTS OF FIREARM OWNERS

INTRODUCTION

On 30 June 2004, the Ontario Court of Justice concluded that Ontario’s sex offender registry was unconstitutional because it violated the rights of convicted sex offenders.  While Ontario’s sex offender registry is the subject of provincial legislation, Parliament has also recently passed legislation establishing a federal sex offender registry, although it is not yet in force.(
)
The purpose of this paper is to provide a brief analysis as to whether the same basis for concluding that the Ontario sex offender registry violates the rights of sex offenders could apply to another type of registry and the persons to whom it applies:  the Canadian Firearms Registry and firearm owners.

THE ONTARIO SEX OFFENDER REGISTRY AND COURT CASE

Under Christopher’s Law, Sex Offender Registry (2000),(
) every Ontario resident convicted of certain sex offences had to report to police within 15 days of being released from custody in order to provide information for the registry, including his or her name, aliases, date of birth, home and mailing addresses, personal and business telephone numbers, and a photograph.  An offender also had to report to police at other times, such as 15 days within changing addresses.  In R. v. Dyck,(
) a convicted sex offender failed to report a change of residence within the required time frame and was charged for failing to comply with the legislation.  The maximum penalty for a first offence under the Act was a fine of up to $25,000, imprisonment for up to one year, or both.



On a first ground for challenging the registry, the Ontario Court of Justice determined that it was within provincial legislative authority over property and civil rights and the administration of justice.  The primary purpose of the legislation was found to be the suppression and prevention of crime, which are valid provincial objectives.  The judge considered any criminal aspect of the law, which would fall under federal legislative authority, to be secondary.



On a second ground, the Court concluded that the registry violated a sex offender’s right to liberty and security of the person under s. 7 of the Charter.(
)  This was because the duty to register and report to police involved ongoing obligations for ten years to life with no mechanism to terminate or gain an exemption from those obligations.  While the law had a vitally important purpose, the judge found that its application was overly broad.  Registration was based in part on the inappropriate premise that all persons convicted of an enumerated offence represent the same high risk to re-offend.  The offender in R. v. Dyck had no opportunity to respond to the registration requirement, to point out the impact on him, or to be heard on whether it should apply to him.  The Ontario Court of Justice concluded that Christopher’s Law, Sex Offender Registry (2000) was of no force and effect.



The judge’s conclusion of a Charter infringement in R. v. Dyck was based to some extent on his comparison of the Ontario registry to the federal sex offender registry under the Sex Offender Information Registration Act.(
)  Unlike the Ontario legislation, the federal Act requires a sex offender to register only if a court orders him or her to do so after application by the Crown.  While a court order is mandatory for some offences, the Crown must prove that registration is warranted for other offences.  Even when an order requiring the sex offender to register is made, he or she has the opportunity to establish that it would affect his or her privacy and liberty in a manner grossly disproportionate to the public interest in crime investigation and prevention.  The federal Act also contemplates appeals and allows an offender to apply to terminate an order.  In R. v. Dyck, these aspects of the federal legislation were considered, unlike the Ontario law, to properly balance community and public safety with the privacy and liberty of the offender.

APPLYING THE ONTARIO CASE TO THE FIREARMS REGISTRY

Under the Criminal Code,(
) a person who does not possess a valid licence and registration certificate for a firearm under the Firearms Act(
) is guilty of an offence and subject to up to five years imprisonment.  As was the case for a person subject to Ontario’s sex offender registry, a person subject to the Canadian Firearms Registry has a mandatory duty to register without any opportunity to gain an exemption.  While a person who is denied a firearms licence is entitled to appeal that decision,(
) a gun owner does not have the ability under the Firearms Act to be exempt from applying for a licence or registering his or her firearm by establishing that a privacy or liberty interest outweighs the public interest in reducing crime.  Is there therefore an argument that the gun registry is also unconstitutional on the basis that it unjustifiably infringes the rights of particular gun owners?  The analysis that follows will be restricted to one that contemplates an unjustifiable violation under s. 7 of the Charter, as was found in R. v. Dyck.



For there to be a violation under s. 7, a claimant must first be deprived of something that qualifies as “the right to life, liberty and security of the person” and, second, the deprivation must be in a manner that is not “in accordance with the principles of fundamental justice.”  Further, even if there is a violation under a section of the Charter, legislation may still be upheld under s. 1 if the particular right has been subject only to “reasonable limits.”  All of this essentially means that even assuming that a liberty interest on the part of gun owners is infringed by the firearms registry, the legislation may still be valid if it does not infringe that liberty interest too greatly.



For the sake of comparison to R. v. Dyck, it will be assumed that the requirement to register one’s firearm infringes a liberty interest under s. 7 of the Charter.  In other words, the gun registry will be assumed to violate s. 7 in the same way that Ontario’s sex offender registry infringed the liberty of sex offenders.  In both situations, an individual registrant did not, or does not, have the ability to argue that the registry should not apply to him or her.  The next step is to determine whether the infringement of liberty is in accordance with the principles of fundamental justice.(
)  In essential terms, a liberty infringement under s. 7 of the Charter is in accordance with the principles of fundamental justice if the objective of the legislation is valid and important, and individual rights are affected only to the extent necessary to meet that objective.(
)


Deciding whether legislation is too broad and therefore violates principles of fundamental justice has been stated to simply be a matter of balancing the state interest against that of the individual.(
)  In R. v. Dyck, the state interest in maintaining public safety was found to be insufficient to require all sex offenders to register regardless of the actual risk they posed.  The same might be said of the gun registry in that the goal of public safety may be insufficient to require all gun owners to register regardless of the actual risk they pose.  Depending on empirical evidence that is beyond the scope of this paper, there may or may not be a sufficient connection between the gun registry and its purposes, such as the prevention of crime, gun-related accidents and illegal firearms trade.  If not, a court might conclude that the purpose of the Firearms Act does not outweigh certain individual rights of gun owners.



In balancing state and individual interests, the nature, extent and consequences of the alleged Charter infringement might also be considered.  If the liberty violation is severe, a court may be less likely to hold that the legislation is justifiable.  If the legislation does not go beyond what is necessary to meet its objective, a court may decide that it is acceptable.  Factors such as the stigma faced by a particular group and the degree of state intrusion are relevant but not determinative.  This is again because the Charter allows individual rights to be reasonably limited if the legislative objective is valid and the legislation only limits those rights to the extent necessary.  With respect to a sex offender registry and firearms registry, the degree of state intrusion on the lives of private citizens is comparable.  However, it is probably safe to conclude that any social stigma faced by gun owners as a result of the requirement to register their firearms is not as severe as the social stigma experienced by sex offender registrants.

A FIREARMS REGISTRY OF SOME KIND IS VALID

In Reference re:  Firearms Act (Can.),(
) the Supreme Court of Canada concluded that the Firearms Act and accompanying amendments to the Criminal Code have an overall valid purpose relating to public safety.(
)  It found that there was no “colourable” or improper motive on the part of Parliament in enacting the legislation, and stated that the expense or efficacy of the registration scheme is not relevant to determining its constitutional validity.(
)


The Supreme Court also provided some indication as to whether the requirement to register one’s firearm was properly connected to the valid purpose relating to public safety.  In response to an argument from provincial governments that the registration portions of the Firearms Act have little connection to the public safety purpose, the Court stated:

We are not persuaded that the registration provisions … fail to serve Parliament’s purpose in promoting public safety.  The licensing provisions require everyone who possesses a gun to be licensed.  The registration provisions require all guns to be registered.  The combination of the two parts of the scheme is intended to ensure that when a firearm is transferred from one person to another, the recipient is licensed.  Absent a registration system, this would be impossible to ascertain.  If a gun is found in the possession of an unlicensed person, the registration system permits the government to determine where the gun originated.  With a registration scheme in place, licensed owners can be held responsible for the transfer of their weapons.  The registration system is also part of the general scheme of the law in reducing misuse.  If someone is found guilty of a crime involving violence, or is prohibited from possessing a weapon, the registration scheme is expected to assist the police in determining whether the offender actually owns any guns and in confiscating them.  The registration scheme is also intended to reduce smuggling and the illegal trade in guns.  These interconnections demonstrate that the registration and licensing portions of the Firearms Act are both tightly linked to Parliament’s goal in promoting safety by reducing the misuse of any and all firearms.  Both portions are integral and necessary to the operation of the scheme.(
)
The Supreme Court’s comments suggest a number of things in determining whether the registration and licensing requirements under the Firearms Act violate the rights of gun owners in the same way that the registration requirement of Ontario’s sex offender registry violated the rights of sex offenders.  First, the Firearms Act has a valid public safety purpose.  Second, gun registration and licensing are legitimately connected to that purpose.  Third, the Court suggests that everyone needs to register his or her firearm for the overall scheme to work.  If some people are exempt from registration, the legitimate goals of preventing unlicensed (and therefore possibly untrained) individuals from owning guns, or tracing illegally possessed or traded guns, would not be possible.  The Supreme Court went on to say:

Furthermore, the federal government points out that it is not only career criminals who are capable of misusing guns.  Domestic violence often involves people who have no prior criminal record.  Crimes are committed by first-time offenders.  Finally, accidents and suicides occur in the homes of law-abiding people, and guns are stolen from their homes.  By requiring everyone to register their guns, Parliament seeks to reduce misuse by everyone and curtail the ability of criminals to acquire firearms.  Where criminals have acquired guns and used them in the commission of offences, the registration system seeks to make those guns more traceable.(
) [Emphasis added.]



In summary, the Supreme Court has stated that some form of registration scheme for guns is valid and suggested that once it is in place, it has to apply to everyone equally.  Unlike the situation in R. v. Dyck, the possibility of an exemption, based on the degree of risk that a particular individual poses to public safety, would defeat some of the purposes of the Firearms Act.  Whereas the sex offender registry is more or less about preventing harm from a particular individual, the gun registry system is not simply about preventing harm from a particular gun owner.  It is necessary for all gun owners who are subject to the Firearms Act to register in order to meet other purposes of the Act, such as tracing guns that fall out of the hands of law-abiding citizens into the hands of those that break the law.

A PARTICULAR FIREARMS REGISTRY MAY BE TOO BROAD

Although the Supreme Court has determined that the Firearms Act has a valid purpose and that gun registration is appropriately connected to that purpose, it also expressly stated in Reference re:  Firearms Act (Can.):

The issue before this Court is not whether gun control is good or bad, whether the law is fair or unfair to gun owners, or whether it will be effective or ineffective in reducing the harm caused by the misuse of firearms.  The only issue is whether or not Parliament has the constitutional authority to enact the law.

Given the limited aspect of the Firearms Act being decided in the above decision, one is not precluded from arguing in another case that the objective of the legislation is not met due to an insufficient connection between gun registration and such things as assisting police investigations or preventing the wrong people from owing guns.  One is likewise not prevented from arguing in another case that the legislation is overly broad in certain respects.  Perhaps registration of only the types of guns that cause the most harm should be necessary.(
)  Perhaps the Firearms Act and regulations require applicants for a firearm licence to disclose personal information unrelated to the overall public safety purpose.  Perhaps particular provisions of the legislation give too much discretion to firearms officers or too much authority to firearms inspectors.



However, all of these particular aspects of the Firearms Act raise possible Charter violations of a kind different from the one found in R. v. Dyck.  That case concluded that Ontario’s sex offender registry went too far in not allowing an individual to seek an exemption based on his or her degree of risk.  The Firearms Act likely needs to apply to all individuals who want to possess or be licensed for a particular firearm, regardless of whether or not they are law-abiding citizens, in order to trace the ownership of a prohibited firearm or ensure that a person is able to operate a gun safely, for instance.  While sex offenders as a group may be more of a danger to public safety than people who possess guns, one must not confuse the people subject to the registration requirement with the purpose of the registration system and the way in which it is precisely tailored to meet that purpose.

SEX OFFENDER REGISTRIES AND GUN REGISTRIES:  SUMMARY

The purpose of this section is to highlight key points regarding Ontario’s sex offender registry and the Canadian Firearms Registry, as extracted from R. v. Dyck and Reference re:  Firearms Act (Can.):(
)
· Ontario’s sex offender registry was found to violate the rights of sex offenders because an offender does not have an opportunity to show that he or she actually poses no risk to the public (e.g. a person found guilty of a one-time, less serious sexual assault who likely will never commit an offence again).

· The federal sex offender registry (which is not yet in force) does allow an offender to show that he or she should not be registered, so it should not be affected by the Ontario decision.  At the same time, however, the federal Act suggests that it will be very difficult to gain an exemption for certain offences.(
)
· The gun registry is difficult to compare to the sex offender registries because they have different purposes.  A sex offender registry attempts to protect the public from a particular convicted sex offender; the gun registry is intended not only to protect the public from specific individuals who should not own guns but to establish a system that allows guns to be traced, for example.

· Allowing a gun owner to gain an exemption from the gun registry would defeat the purpose of tracing illegally owned and traded guns.  The Supreme Court of Canada has already indicated that this purpose, among other purpose of the Firearms Act, is valid.

· While R. v. Dyck probably does not affect the constitutional validity of the Canadian Firearms Registry, this does not prevent someone from arguing that the Firearms Act violates the Charter rights of gun owners on some other basis.
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(�)	Sex Offender Information Registration Act, S.C. 2004, c. 10 (not yet in force).


(�)	S.O. 2000, c. 1.


(�)	2004 ONCJ 103.  It should be noted that R. v. Dyck is a lower court decision that has comparatively less judicial weight and may also be subject to an appeal.


(�)	Canadian Charter of Rights and Freedoms, being Schedule B of the Canada Act 1982 (U.K.), 1982, c. 11.


(�)	Supra note 1, s. 3(1) and Criminal Code, R.S.C. 1985, c. C-46, s. 490.01 (provision not yet in force).


(�)	Ibid., s. 91.


(�)	S.C. 1995, c. 39, s. 112.


(�)	Ibid., s. 74.


(�)	The test for determining whether there has been a s. 7 Charter violation was set out in R. v. Beare, [1988] 2 S.C.R. 387 at 401.


(�)	In R. v. Dyck, supra note 3 at para. 59, the judge succinctly stated the question to be “whether the legislation is overly broad in pursuing its [legitimate] objective.”


(�)	R. v. Heywood, [1994] 3 S.C.R. 761 at 764.


(�)	Reference re:  Firearms Act (Can.), [2000] 1 S.C.R. 783, 2000 SCC 31.


(�)	Ibid. at para. 24.


(�)	Ibid. at paras. 53 and 57.  The expense and efficacy of the Firearms Act are matters to be considered by Parliament in deciding whether to enact the legislation, not matters to be considered by the Court in determining whether it was enacted for a valid purpose.


(�)	Ibid. at para. 47.


(�)	Ibid. at para. 57.


(�)	It should be noted, however, that the Supreme Court has stated that guns cannot be neatly divided into categories, as all guns may be used in crime or otherwise cause harm:  Ibid. at para. 45.


(�)	This is further to a request to provide some assistance in responding to public inquiries as to why the Ontario sex offender registry violates the rights of convicted sex offenders but the Firearms Act may not violate the rights of law-abiding gun owners.


(�)	This is because there is a distinction between categories of offences.  A person convicted of sexual assault, sexual interference with a child or child pornography, for example, will automatically receive a registration order, which he or she must then prove is unwarranted.  For a person convicted of an offence such as abduction or an indecent act, on the other hand, the Crown will first have to prove that registration is warranted on the basis that the person had the intent to commit a more serious sex offence:  Criminal Code, supra note 7, s. 490.012 (not yet in force).
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