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Ottawa, Ontario K1A 0A9


26 August 2004

Mr. Garry W. Breitkreuz, M.P.
Room 452-D

Centre Block

House of Commons

Ottawa

Dear Mr. Breitkreuz:



In response to the second portion of your request of 18 August 2004, please find enclosed a paper entitled Legislative Authority of the Chief Firearms Officer to Enforce Shooting Range Guidelines.
It is important to note that the information in this paper is general background information, provided to assist you in your work as a Member of Parliament, and is not advice offered to any individual directly or indirectly.  Since this letter does not constitute legal advice, any person concerned about their legal rights in relation to firearms should seek counsel from a practicing lawyer who will be able to set out the person’s rights and obligations



In response to the first portion of your request, the Canada Firearms Centre has agreed to forward me a copy of the most recent version of the shooting range guidelines.  Due to the length of the guidelines, a decision was made to forward them by mail rather than by fax.  The guidelines will be forwarded to your office as soon as they arrive. 



Should you require further information on this or any other subject, please do not hesitate to contact the Parliamentary Information and Research Service.

Yours sincerely,


Jennifer Wispinski


Law and Government Division


Parliamentary Information


and Research Service

JW/ksj

Encl.


LEGISLATIVE AUTHORITY OF THE CHIEF FIREARMS OFFICER TO ENFORCE SHOOTING RANGE GUIDELINES
Jennifer Wispinski

Law and Government Division
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LEGISLATIVE AUTHORITY OF THE CHIEF FIREARMS

OFFICER TO ENFORCE SHOOTING RANGE GUIDELINES
INTRODUCTION
These notes address the issue of whether or not a Chief Firearms Officer (“CFO”) possesses the legislative authority to enforce the shooting range guidelines.  These guidelines have been adopted by CFOs in order to assist them in deciding whether or not a shooting range meets the requirements of the Firearms Act(
) and the Shooting Clubs and Shooting Ranges Regulations (the “Club/Range Regulations”).(
)
THE CFO’S AUTHORITY TO GRANT OR REVOKE

APPROVAL TO OPERATE A SHOOTING RANGE

Section 29(1) of the Firearms Act came into force on 1 January 2003.  This section states:

29(1) No person shall operate a shooting club or shooting range except under approval of the provincial minister for the province in which the premises of the shooting club or shooting range is located.

Accordingly, since 1 January 2003, a person wishing to operate a shooting range must obtain the approval of a provincial minister pursuant to s. 29(1) before commencing operations.


It is interesting to note that “provincial minister” does not, in all circumstances actually mean a minister of a province such as a provincial Attorney General or Solicitor General.  In s. 2 of the Firearms Act, “provincial minister” is defined as:

(a) in respect of a province, the member of the executive council of the province who is designated by the lieutenant governor in council of the province as the provincial minister, 

(b) in respect of a territory, the federal Minister [of Justice], or

(c) in respect of a matter for which there is no provincial minister under paragraph (a) or (b), the federal minister.



Officials at the Canada Firearms Centre have advised that only Ontario, New Brunswick and Nova Scotia are currently administering the Firearms Act in accordance with an administration agreement made pursuant to s. 95 of the Firearms Act.  In those three provinces, the decision-maker authorized under the Firearms Act to approve a shooting range is a minister of the province.  In the other Canadian provinces, and in the territories, the official authorized to approve an application to operate a shooting range is the federal Minister of Justice.   

The provincial or federal minister, as the case may be, may only grant approval to operate a range if the range in question complies with regulations made under s. 117(e) of the Firearms Act and is located in the province in which the minister is empowered to act (s. 29(2), Firearms Act).  The regulations which have been made pursuant to s. 117(e) of the Firearms Act are the Club/Range Regulations.

The provincial or federal minister is also empowered to revoke approvals previously granted for shooting ranges.  When one reads the relevant Firearms Act provisions, the minister’s power to revoke appears much broader than the minister’s power to approve the operation of a shooting range.  While approval may be granted only when the relevant requirements of the Club/Range Regulations have been met, the minister may revoke approval for a shooting range “for any good and sufficient reason, including, without limiting the generality of the foregoing, where the shooting club or shooting range contravenes a regulation made under paragraph 117(e)” (s. 29(3), Firearms Act).  However, when one reads the Club/Range Regulations themselves, it appears that the minister’s power to decide whether or not the requirements of the regulations have been met is also quite broad.

While the Firearms Act designates the provincial or federal minister in question as the individual with the power to grant or revoke approval to operate a shooting range, the Firearms Act also empowers the minister to delegate this authority to a CFO, as long as this delegation is made in writing (s. 29(4), Firearms Act).

It appears, therefore, that provided the provincial or federal minister, as the case may be, has delegated his/her authority to grant or revoke approval for a shooting range to the CFO of a province or territory, the CFO has the necessary legislative authority to make these decisions.  Officials at the Canada Firearms Centre have confirmed that this authority has been delegated down to the CFO level in all provinces and territories and that these approval and revocation decisions are, for practical purposes, currently being made by CFOs.  Like a provincial or federal minister, however, the CFO can only approve a shooting range if the range in question complies with the relevant provisions of the Club/Range Regulations.

REGULATORY REQUIREMENTS WHICH MUST

BE MET BY PROSPECTIVE SHOOTING RANGE OPERATORS

The Club/Range Regulations detail what an applicant must submit to the CFO along with his/her request for approval to operate a shooting range (s. 3, Club/Range Regulations).  Section 3(2) of the Club/Range Regulations states that the applicant must submit, among other things:

· a survey report, location certificate or other document showing the geographical location and layout of the range as well as the portion of the surrounding area and land use of that portion which could be affected by activities on that range (s. 3(2)(a), Club/Range Regulations);

· a copy of the proposed safety rules for the range (s. 3(2)(b), Club/Range Regulations);

· evidence of at least $2 million of commercial general liability insurance, with coverage provided on an occurrence basis (s. 3(2)(c), Club/Range Regulations);

· proof of zoning law compliance (s. 3(2)(d), Club/Range Regulations);

· proof of proper licencing/permitting at the federal, provincial and municipal levels (s. 3(2)(e), Club/Range Regulations);

· evidence that, at minimum, the safety requirements and standards outlined in s. 5 of the Club/Range Regulations have been met (s. 3(2)(f), Club/Range Regulations); and

· proof that the range complies with applicable federal, provincial and municipal environmental protection legislation (s. 3(2)(g), Club/Range Regulations). 

Sections 5 and 7(1) of the Club/Range Regulations then outline the safety standards and requirements that range operators are required to meet in order to obtain approval to operate their ranges.  Section 5 of the Club/Range Regulations states:
5.  The operator of an approved shooting range shall ensure that the discharge of firearms on the shooting range does not endanger the safety of the persons at the shooting range or in the portion of the surrounding area described in paragraph 3(2)(a) [of the Regulations], by taking appropriate measures, including ensuring that:

      (a) the design and operation of the shooting range
(i) is such that projectiles discharged from the firearms will not leave the shooting range if they are discharged there in accordance with the safety rules, and

(ii) promotes the safety of all persons on the shooting range, including by accommodating any adaptation that may be appropriate given the nature of the shooting activities that may take place and the type and calibre of firearms that may be used there;

(b) the shooting range has an adequate warning system to warn persons that they are entering a shooting range and to inform them, when such is the case, that shooting activities are taking place at that time;

(c) appropriate safety rules for the shooting range are applied that are consistent with the nature of the shooting activities that may take place and the type and calibre of firearms that may be used there;

(d) the safety rules are posted in a conspicuous place on the shooting range; and

(e) if more than one person is simultaneously engaged in shooting activities on the shooting range, a person acts as the range officer.  [emphasis mine] 

Section 7(1) of the Club/Range Regulations states:

7(1) The operator of a shooting range shall ensure that every person who indicates an intention to use the shooting range for the first time is informed of the safety rules used at that shooting range.



The provincial/federal minister, or the CFO of a province or territory who possesses the requisite delegated authority, is fully empowered to decide whether not a prospective operator of a shooting range meets the requirements outlined in s. 5 and s. 7(1) of the Club/Range Regulations, and thus, whether or not approval of an application to operate is warranted.

THE SHOOTING RANGE GUIDELINES
   A.  Do the Shooting Range Guidelines Have the Force of Law?

Some of the requirements outlined in s. 5 and s. 7(1) of the Club/Range Regulations are easier to meet than others.  For example, a prospective range operator would likely understand, without obtaining any further detail from the CFO, what is meant by “posting the regulations in a conspicuous place.”  It is also fairly evident what it means to engage a range officer if more than two people are shooting at the range at once.  Similarly, it would be relatively easy for a range operator to ensure that patrons are informed of the safety rules of the range the first time patrons use the range.

However, it is less clear, from the regulations, what is meant by an “adequate warning system.”  How can a range operator be confident, when the time comes for the CFO or his/her delegate to inspect the range, that the warning system which the range operator has established will be considered “adequate” in the eyes of the CFO?  Similarly, what measures would the CFO consider “appropriate” to ensure that projectiles will not leave the range?  Further, what types of adaptations would the CFO consider appropriate to ensure the safety of persons on the range?  Without obtaining further detail from the CFO ahead of time as to what is considered adequate and appropriate, a prospective range operator would not feel confident that his/her application to operate a shooting range had a good chance of being approved.

As a result, the Canada Firearms Centre has developed shooting range guidelines.  These guidelines are not part of the Firearms Act and the regulations made under it.  As a result, in strictly legal terms, these guidelines do not have the force of law, and as such cannot be “enforced” as a statutory provision or a regulation might be.

Instead, the shooting range guidelines are designed to enable an operator to understand what he or she must do in order to satisfy the regulatory requirements outlined in the Club/Range Regulations.  Prior to submitting his/her application for approval to operate a shooting range, a prospective range operator may request and obtain a copy of these guidelines from the CFO of the province or territory in which the operator plans to set up his/her range.  These guidelines are also used by the CFO or his/her delegate when conducting  inspections, to assist the CFO in deciding whether the range design and operating plans meet the regulatory requirements in the Club/Range Regulations.
Officials at the Canada Firearms Centre have advised that the guidelines developed by the Centre are used by CFOs in the territories and in all provinces except Ontario, New Brunswick and Nova Scotia.  While the Canada Firearms Centre guidelines also form the basis for the guidelines used by CFOs in Ontario, New Brunswick and Nova Scotia, officials advise that CFOs in these provinces may have made slight alterations and modifications to the guidelines, since the program is administered provincially.  Whatever modifications have been made in each of these three provinces would apply in the relevant province.
   B.  Are the Shooting Range Guidelines Being “Enforced” as if they were Law?
The Canadian Firearms Centre shooting range guidelines are both lengthy and technically precise.  Arguably, without some type of guidelines prepared by firearms experts, it would be impossible for CFOs to make informed decisions as to what measures would be sufficient to ensure that bullets did not leave the shooting range, whether adaptations which have been made to the range were sufficient to ensure the safety of range patrons, or whether the warning system installed by the range operator in question was adequate.  In addition, without the guidelines, it would be very difficult for range operators to know the case they would have to meet in order to pass the inspection and obtain approval to operate their range.  Given the wide discretion granted to the CFO under s. 5 of the Club/Range Regulations by words such as “adequate” “appropriate” and “any adaptation,” there would be a significant risk of arbitrary decision making on the part of CFO’s if there were no technical guidelines respecting the design and operation of ranges.

Having said this, however, when applications to operate shooting ranges are refused, prospective operators are entitled to refer the matter to a provincial court judge for a reference hearing (s. 74, Firearms Act).  If a prospective range operator felt that the reason that his/her application was refused was because the CFO had decided that the range did not meet the guidelines, he or she could request a review of the decision on that basis.  Pursuant to s. 74(3) of the Firearms Act, the onus would be on the applicant to demonstrate that the decision made by the CFO was not justified.  To succeed, the applicant likely have to satisfy the provincial court judge that the legislative requirements of the Firearms Act and the Club/Range Regulations had been met even though the range does not meet all the requirements set out in the guidelines.  

At that time, the applicant could potentially argue that while these guidelines do not have the force of law, the CFO in question had employed them as if they did have the force of law, relying on the guidelines to an inordinate degree when deciding whether or not to grant approval to operate a shooting range.  For example, the applicant could, evidence in a given case permitting, potentially argue that the CFO failed to consider whether or not the applicant’s alternate range design and safety precautions, while different from those in the guidelines, were adequate, and by doing so, had unlawfully fettered the discretion granted to the CFO under the Firearms Act and the Club/Range Regulations.
Such arguments have been successfully made to courts in the past in other regulatory contexts.  For example, in Yhap v. Canada (Minister of Employment and Immigration) (“Yhap”),(
) the Federal Court Trial Division decided that, in choosing to refuse Mr. Yhap’s application for permanent residence on humanitarian and compassionate grounds, the immigration officer in question had unduly fettered his/her own discretion.  The court found that, in coming to his/her decision, the officer in question had relied inordinately on immigration guidelines, designed to assist officers by providing examples of criteria which might constitute sufficient humanitarian and compassionate grounds.  In doing so, the officer had fettered the broad statutory power given to the Deputy Minister or his/her delegate to determine what constituted “sufficient” humanitarian and compassionate grounds to warrant permanent residence processing.  Accordingly, the Federal Court Trial Division quashed the decision of the officer to refuse Mr. Yhap’s application, and the case was remitted back to the immigration department for a new interview.

Another immigration case, which arguably stands for the same principle as the one outlined in Yhap, is Vidal and Dadwah v. Canada (Minister of Employment & Immigration (“Vidal and Dadwah”).(
)  In that case, the Federal Court Trial Division held that the immigration officer who had made the humanitarian and compassionate decision in Dadwah case had fettered her discretion because she had, at the applicant’s interview, bluntly stated that she was refusing the application because the humanitarian and compassionate factors presented by the applicant did not come within the guidelines.  By contrast, the court found that the officer who had made the humanitarian and compassionate decision in the Vidal case had considered the application in light of the guidelines, but had also considered what the applicant had to say, and had come to his own conclusion, in light of all the information, as to whether or not the humanitarian and compassionate grounds presented by the applicant were sufficient to warrant inland processing.

However, the Vidal and Dadwah case also serves to demonstrate that it is not necessarily easy to prove that an administrative decision-maker placed undue reliance on guidelines when exercising his/her decision-making discretion under a statute or regulation, absent a statement or admission by the decision maker that he or she relied on the guidelines and failed to consider anything else.  In Vidal and Dadwah, the Federal Court Trial Division approved the use of guidelines as statements of general policy and rules of thumb, and said that in view of the wide discretion given to immigration officers under s. 114(2) of the former Immigration Act, to be successful in getting the officer’s decision quashed, the applicant must demonstrate that the decision-maker erred in law, proceeded on a wrong or improper principle or acted in bad faith when making his/her decision.

By analogy, therefore, if the prospective shooting range operator were unable to demonstrate at his/her reference hearing that the CFO failed to even turn his/her mind to the issue of whether the alternative safety precautions that the operator intended to employ were adequate, or to look at it another way, if the CFO were able to demonstrate that the CFO had genuinely considered the adequacy of the alternative safety precautions proposed by the operator, had looked to the guidelines for guidance and, then, after considering all the factors, made a reasonable decision to refuse the application, it seems likely that a provincial court judge would uphold the CFO’s decision.  The court would likely also take into account the fact that the guidelines were prepared by firearms safety experts.  Since most judges lack a similar level of expertise when it comes to firearms safety, a judge would likely be reluctant to substitute his/her judgment for the judgment of a CFO, informed by guidelines prepared by experts.

CONCLUSION

If a provincial or federal minister delegates his or her authority to grant or revoke approval to operate a shooting range to a CFO pursuant to s. 29(3) of the Firearms Act, the CFO is also empowered to make these decisions.  In deciding whether or not to approve an application to operate a shooting range, the CFO must decide whether or not the prospective operator and/or the range meets the criteria outlined in s. 5 and s. 7(1) of the Club/Range Regulations.  The Canada Firearms Centre has developed shooting range guidelines designed to assist CFOs with their decision in this regard.  The guidelines are also designed to assist prospective range operators in setting up their ranges.  However, these guidelines are not part of the Firearms Act and the regulations made under the Act.  As such, they do not have the force of law. 

If the CFO relies on these guidelines to an inordinate degree when making his/her decision, and fails to even consider whether or not an alternate system established by the range operator is adequate, the prospective range operator may be able to the challenge the negative decision on that basis during a s. 74 reference hearing.  However, such an allegation would probably be extremely difficult to prove, given the wide discretion given to the CFO under the regulations to decide what constitutes an adequate warning system and/or appropriate measures or accommodations to ensure the safety of patrons.  Absent evidence that the CFO failed to turn his/her mind to whether the prospective range design and operating system in question was adequate or sufficient, albeit different in some respects from the guidelines, it is likely that a judge would uphold the CFO’s decision, as long as it was reasonable.
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(�)	SOR/98-212.


(�)	Yhap v. Canada (Minister of Employment and Immigration) (1990), 9 Imm. L.R. (2d) 243 (F.C.T.D.) [hereinafter Yhap].


(�)	Vidal and Dadwah v. Canada (Minister of Employment & Immigration (1991), 13 Imm. L.R. (2d) 123 (F.C.T.D.) [hereinafter Vidal and Dadwah].
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