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AN ANALYSIS OF A STUDY ENTITLED

“HOW THE FIREARMS ACT (BILL C-68)

VIOLATES THE CHARTER OF RIGHTS AND FREEDOMS”
INTRODUCTION



In a study directed by Dr. F.L. (Ted) Morton,(
) the Firearms Act(
) and its accompanying changes to the Criminal Code(
) are alleged to contain up to 28 distinct violations under the Canadian Charter of Rights and Freedoms (the “Charter”).(
)  The purpose of this paper is to provide an independent analysis of those purported violations.  Its scope is limited to providing arguable or possible responses, from a legal perspective, to the concerns raised by Dr. Morton.  The structure of this paper closely follows that of Dr. Morton’s study. 



It is not the intention of this paper to recommend specific legal action that may be taken by any group or individual in relation to the Firearms Act.  Anybody wishing to find out available legal recourse must consult with a lawyer in private practice.  The conclusions in this paper are of a general and exploratory nature, and they are open to consideration.  The information that follows must not be construed, either directly or indirectly, as legal advice in any form.

SECTION 7:  RIGHT TO LIBERTY

7.  Everyone has the right to life, liberty and security of the person and the right not to be deprived thereof except in accordance with the principles of fundamental justice.

   A.  The Test for a Section 7 Charter Right Infringement



When courts are asked to decide whether certain statutory provisions or government actions infringe s. 7 of the Charter, they apply the two-part test outlined by the Supreme Court of Canada in R. v. Beare (“Beare”).(
)  In Beare, the Court stated:

The analysis of s. 7 of the Charter involves two steps.  To trigger its operation there must first be a finding that there has been a deprivation of the right to “life, liberty and security of the person” and, secondly, that that deprivation is contrary to the principles of fundamental justice.  Like other provisions of the Charter, s. 7 must be construed in light of the interests it was meant to protect.  It should be given a generous interpretation, but it is important not to overshoot the actual purpose of the right in question. …(
)
Accordingly, for the Charter to be violated within the meaning of s. 7, there must be a deprivation of life, liberty or security of the person that falls within the ambit of that section and the deprivation must be contrary to the principles of fundamental justice.

   B.  Personal Autonomy


Dr. Morton cites passages from minority judgments in R. v. Morgentaler (“Morgentaler”)(
) and Godbout v. Longueil (City) (“Godbout”)(
) as support for his position that the liberty rights guaranteed under s. 7 of the Charter include the right to make private choices without undue government interference.  Dr. Morton contends that the licencing and registration system established under the Firearms Act breaches the s. 7 liberty guarantee because the system interferes with the personal autonomy of those who wish to possess firearms in the privacy of their own homes.  He describes the scheme as  intrusive and stigmatizing because it imposes restrictions on possession and ownership of not only prohibited or restricted firearms, as past schemes have done, but on ordinary guns, (i.e. rifles and shotguns) in the absence of evidence to suggest that possession of ordinary guns harms or constitutes a threat to others.



While Dr. Morton refers to the “protected sphere of personal privacy” in this section of his study, he does not seem to be suggesting a violation of privacy rights.  His concerns regarding the right to silence or the right to be protected against self-incrimination are discussed in a part of this paper below relating to s. 7.  The right to privacy will be discussed in later parts of this paper in the context of s. 8 of the Charter.


Applying the test for a s. 7 Charter right infringement cited above, if a court were called upon to decide whether or not the Firearms Act licencing and registration scheme violated personal autonomy or liberty rights in the manner alleged by Dr. Morton, a court would first consider whether or not “possessing firearms in one’s own home” constituted a liberty interest within the meaning of s. 7 of the Charter, and if so, whether or not requiring a person to apply for and obtain a licence to possess firearms and a registration certificate for each firearm he or she possesses constituted a deprivation of this liberty interest.  Only if these questions were answered in the affirmative would the court move on to the second part of the test, and consider whether or not the deprivation of the liberty interest in question is “in accordance with the principles of fundamental justice.”  

      1.  The Ambit of Personal Autonomy Protected by Section 7


While it is true that there is case law to support the principle that liberty under s. 7 of the Charter means more than freedom from physical restraint,(
) and case law to support the principle that s. 7 of the Charter protects personal autonomy to some degree,(
) the sphere of personal autonomy protected by s. 7 is narrow.  In Godbout, the minority stated that “individuals cannot, in an organized society, be guaranteed an unbridled freedom to do whatever they please.”(
)  In their view, “the autonomy protected by the s. 7 right to liberty encompasses only those matters that can properly be characterized as fundamentally or inherently personal such that ... they implicate basic choices going to the core of what it means to enjoy individual dignity and independence.”(
)


The view expressed by the minority in Godbout was later affirmed by the majority of the Supreme Court of Canada in R. v. Malmo-Levine (“Malmo-Levine”).(
)  In that decision, the court concluded that the fact that a particular activity is central to a certain person’s lifestyle does not necessarily mean that his or her right to engage in this activity will warrant Charter protection.  In the majority’s view, “a society that extended constitutional protection to any and all such lifestyles would be ungovernable.”(
)


It is also important to note, parenthetically, that when a person alleges a violation of s. 7 liberty rights, he or she will have more difficulty demonstrating that his or her rights have been violated when a person has a choice about whether or not to engage in a given activity.  One has a choice about whether or not one wishes to own firearms.  By contrast, until the recent decision in R. v. Dyck,(
) where the Ontario Court of Justice struck down Christopher’s Law, the legislation enacting Ontario’s sex offender registry, those convicted of certain sexual offences in Ontario had no choice about whether or not to register themselves with the police for inclusion in the sex offender registry.  It is of limited utility to compare the liberty interests of those who can choose whether or not to engage in a certain activity to the liberty interests of those who have no such choice.  The courts will apply the test more stringently in the latter case.



Turning to cases where courts have been asked to analyze the ambit of protection s. 7 provides respecting voluntary activities, examples of choices which have been found to fall within the narrow sphere of autonomy protected by s. 7 of the Charter are the right to decide where to make one’s home(
) and the right of parents to make decisions regarding their children’s medical care.(
)  Other activities, most notably the right to drive a car, have been found not to fall into this protected sphere.  In R. v. Pontes, (“Pontes”),(
) for example, a case which dealt with whether or not the offence of driving while prohibited under British Columbia’s Motor Vehicle Act(
) violated the accused’s liberty rights because it was an absolute liability offence, the minority stated:

There is no fundamental right to drive a motor vehicle, any more than there is a fundamental right to own a gun or any other instrument of potential destruction.  It is a privilege, a privilege which, sadly, is often abused with tragic consequences.  A legislature can provide for consequences which are to attach when this privilege is abused and stipulate standards of behaviour for continued licencing.(
)  [Emphasis added.]

This view was affirmed by the B.C. Court of Appeal in another motor vehicle case that dealt with the issue of whether or not an administrative driving prohibition imposed pursuant to British Columbia’s Motor Vehicle Act(
) violated s. 7 liberty rights.(
)


Based on the remarks in the above cases, it seems likely that a court would conclude that choosing to own a gun and possess it at home is more akin to choosing to drive a car than it is to choosing medical care for one’s children or choosing where to live.  Like driving, gun ownership has long been a regulated and licenced activity.  In fact, Canada has had some sort of scheme in place to regulate the use of various types of firearms for over 100 years.(
)


Under the firearms regulation scheme in the Criminal Code(
) that was in place until the coming into force of the Firearms Act, a person who wished to acquire new firearms of any kind had to apply for and obtain a firearms acquisition certificate.  In addition, in order to legally possess a restricted weapon (which were mostly handguns but included some military-style long guns), an individual had to apply for and obtain a registration certificate.  Possession of one of these restricted weapons without a registration certificate for the weapon constituted an offence under the Criminal Code.  Arguably, the current Firearms Act merely extends and expands the former registration system to rifles and shotguns, or what might be called “ordinary guns.”  The current system does not prohibit ownership of ordinary guns, and, for that matter, does not absolutely prohibit ownership of prohibited and restricted firearms.  Instead, it subjects those who wish to own guns of any sort to licencing and registration requirements, and, in the case of prohibited and restricted firearms, to transportation and use restrictions.  The current gun control regime does not create the notion of control in a field that has never been subject to control.



The long history of gun control in Canada also appears to support the principle that gun ownership is a privilege rather than a right.  It seems likely, therefore, that a court, if asked to analyze this matter, would conclude that the choice to possess a firearm is not a lifestyle choice protected as a liberty interest under s. 7 of the Charter.

      2.  Freedom from Physical Restraint



Although the right to possess a firearm in one’s home might not be a sufficient liberty interest, freedom from physical restraint is a liberty interest protected by s. 7 of the Charter.  Accordingly, it is possible that a court would find that the Firearms Act deprived those who wished to possess guns at home of another liberty interest:  namely, freedom from imprisonment.  Imprisonment is an available sentence under the Firearms Act for possessing a firearm without a registration certificate.(
)  Later in his study, Dr. Morton argues that this potential for imprisonment constitutes a deprivation of “security of the person” under s. 7 of the Charter.(
)  However, it may also be classified as a deprivation of a liberty interest.



There is case law to support the principle that any law which imposes imprisonment as a penalty for an offence, whether the imposition of that penalty is mandatory or not, constitutes a prima facie deprivation of liberty.(
)  Accordingly, a court would likely find that the penal sanctions available under the Firearms Act for possession of a firearm without a registration certificate constituted a deprivation of a liberty interest.  However, a conclusion that there has been a deprivation of a liberty interest does not automatically mean that someone’s s. 7 liberty rights have been infringed.  
      3.  Personal Autonomy and Principles of Fundamental Justice



As stated above, the test employed to decide whether or not s. 7 Charter rights have been infringed is a two-part test.  The state can limit or deprive individuals of their s. 7 rights as long as the deprivation or limitation accords with the principles of fundamental justice.  If the limitation imposed by the state on the individual accords with the principles of fundamental justice, the analysis stops there and there is no Charter violation.



There is case law, most notably the Reference re Firearms Act (Can.) (“Firearms Reference”),(
) which suggests that the limits imposed on gun use and ownership under the Firearms Act accord with the principles of fundamental justice.  While the matter at issue in that case was whether or not the federal government had the necessary constitutional authority to enact the Firearms Act, and not whether or not one or more provisions of the Firearms Act violated one or more sections of the Charter, the Supreme Court of Canada expressed its support for the valid public purpose underlying the 1995 gun control scheme, finding that the restrictions that it placed on the possession and use of ordinary guns were neither arbitrary nor illogical in light of that purpose.(
)  In response to submissions from opponents of the Firearms Act, who argued that ordinary guns were not dangerous, a unanimous Court stated:

The difficulty with this argument is that while ordinary guns are often used for lawful purposes, they are also used for crime and suicide, and cause accidental death and injury.  Guns cannot be divided neatly into two categories – those that are dangerous and those that are not dangerous.  All guns are capable of being used in crime.  All guns are capable of killing and maiming.  It follows that all guns pose a threat to public safety.(
)


With respect to Dr. Morton’s contention that the limits placed on the possession and ownership of ordinary guns violate s. 7 because there is a lack of evidence of harm or threat of harm to others which comes from possession of ordinary guns, the Supreme Court of Canada has definitively stated that the “harm principle” is not a principle of fundamental justice.  In Malmo-Levine, a case where one of the matters at issue was whether or not s. 3(2) of the Narcotic Control Act,(
) the drug control statute in force at the relevant time, violated s. 7 of the Charter because it allowed for the imposition of penal sanctions on individuals for simple possession of marijuana, when there was no evidence that marijuana use harmed others or even harmed individuals who choose to smoke marijuana, the majority stated: 

... we do not agree with the attempted elevation of the harm principle to a principle of fundamental justice.  That is, in our view, the harm principle is not the constitutional standard for what conduct may or may not be the subject of the criminal law for the purposes of s. 7.(
)
The majority went on to state that while the principles of fundamental justice must be uncovered on a case by case basis, they are principles which form the basic tenets of our legal system.  The majority concluded that these principles must be legal, and not policy principles, and that there must be a general consensus among reasonable people that these principles are fundamental to our notion of justice as a society.  The principles must also be capable of being identified and applied with some precision.(
)


The majority applied the test outlined above to the harm principle.  They concluded, firstly, that there was insufficient consensus that “the harm principle is the sole justification for criminal prohibition,”(
) citing many Criminal Code provisions which are not directed at harm to others, such as prohibitions against cannibalism, cruelty to animals and incest between consenting adults.(
)  Secondly, they concluded that there was no consensus that criminal prohibitions should be limited to activities which could harm or were dangerous to others, rather than activities which carried the risk of harm or danger to oneself.(
)  Thirdly, they concluded that the harm principle was not a manageable standard against which one could measure deprivation of s. 7 rights, because regulators and rights claimants frequently disagree about whether or not a given activity causes or has the potential to cause harm.(
)  Fourthly, the majority concluded that the state does have a valid interest in avoiding harm to its citizenry, and can impose prohibitions on conduct if the prospective harm is more than trivial, and the prohibitions imposed by the state are neither arbitrary nor irrational.(
) 



Applying the above analysis to the Firearms Act, it appears unlikely that a court would consider lack of evidence of harm or threat of harm arising from possession of an ordinary firearm an automatic bar to Parliament’s decision to criminalize possession of a firearm without a registration certificate.  After all, in the Firearms Reference, the Supreme Court of Canada concluded that guns in the wrong hands pose a threat to public safety.  It further found that the licencing and registration provisions are designed to reduce the risk of gun misuse.(
)  This argument would seem to apply with equal vigour to the criminal sanctions available to judges under the Firearms Act for sentencing purposes.  It is likely that a court would find that these penalties were neither arbitrary nor irrational, because they are linked directly to deterring gun misuse and promoting public safety.



Another argument often advanced by parties who attempt to challenge penal sanctions under s. 7 of the Charter is that the effects on those who might face imprisonment for violating a particular prohibition are disproportionate to the legitimate government interest the provision seeks to protect or uphold, and that, as a result, the impugned provision has been enacted contrary to the principles of fundamental justice.  However, as the outcome in Malmo-Levine demonstrates, when the government is pursuing what the court considers to be a legitimate objective, the prohibition in question is neither arbitrary nor irrational, and imposition of a jail sentence is merely one of the options available to a sentencing judge, it is difficult to demonstrate that the effect of the provision is disproportionate in the abstract.  This is because, in order for the deprivation of liberty to be contrary to the principles of fundamental justice, the punishment must be grossly disproportionate to the desired end the government is trying to achieve by making this punishment available.(
)


Applying the “grossly disproportionate” standard to the marijuana prohibition, the majority in Malmo-Levine concluded that the fact that an accused person might be sentenced to imprisonment for simple possession of marijuana was not a grossly disproportionate outcome.  Firstly, there was no mandatory minimum sentence which courts were required to impose on individuals who were convicted of marijuana possession.  This left judges free to craft appropriate sentences for each offender.  Secondly, the majority concluded that in the presence of aggravating circumstances, imprisonment might be a fit sentence in some cases.  Further, they concluded that it is always open to an accused person, who feels that his or her sentence of imprisonment is inappropriate, to appeal his or her sentence.  The availability of an appeal reduces the risk of a disproportionate final result.(
) 



With respect to the negative consequences associated with a criminal record (i.e. negative impact on job choices, career and travel), the majority of the Supreme Court in Malmo-Levine stated that these consequences, in the case of those convicted of simple possession, “are largely the product of deliberate disobedience to the law of the land.”(
)  They are “consequences ... associated with the criminal justice system in general rather than this offence in particular”(
) and are inevitable consequences of Parliament’s decision to exercise its criminal law power with respect to any offence. 



The majority also rejected arguments advanced by the appellants in Malmo-Levine that the prospect of imprisonment for simple possession of marijuana is disproportionate because the prohibition is largely ineffective.  They stated:

This Court has exercised caution in accepting arguments about the alleged ineffectiveness of legal measures:  see Reference re Firearms Act (Can), supra, where the Court held that “[t]he efficacy of a law, or lack thereof, is not relevant to Parliament’s ability to enact it under the division of powers analysis” (para. 57).  While somewhat different considerations come into play under a Charter analysis, it remains important that some deference be accorded to Parliament in assessing the utility of its chosen responses to perceived social ills.(
)


In light of the above remarks in Malmo-Levine, and given the fact that the licencing and registration provisions under the Firearms Act (unlike the marijuana prohibition under s. 3(2) of the former Narcotic Control Act) do not prohibit the possession of ordinary firearms in one’s own home, but merely limit the legal possession of firearms to those who hold valid licences and registration certificates, it seems unlikely that a court would conclude that an individual’s s. 7 liberty rights are infringed merely because he or she is required, by statute, to apply for and obtain a licence and registration certificate in order to own a firearm legally. 



With respect to the argument that the prospective imposition of penal sanctions as a penalty for those who fail to obtain registration certificates for their firearms constitutes a deprivation of liberty contrary to the principles of fundamental justice, it is likely that a court would apply the same type of analysis as was applied by the majority in Malmo-Levine.  The lack of a mandatory minimum sentence for possession of a firearm without a registration certificate, the ability of a judge to craft a fit sentence for the offender under the Firearms Act, and the availability of an appeal if convicted under s. 112(1) of the Firearms Act would likely lead a court to conclude that the availability of imprisonment for the offence of possessing a firearm without a registration certificate was not “grossly disproportionate.”(
)


Barring evidence that significant numbers of individuals were being convicted and sentenced to jail for possession of a firearm without a registration certificate in the absence of aggravating circumstances, it is likely that a court would reject arguments that the availability of imprisonment as a punishment for failing to obtain a registration certificate for a firearm is contrary to the principles of fundamental justice. 
SECTION 7:  RIGHT TO SECURITY OF THE PERSON



Dr. Morton alleges that that the Firearms Act violates the security of the person of individuals who wish to possess firearms in their own homes in two main ways.  Firstly, he argues that the Firearms Act deprives individuals of the right of self-defence against home-invaders.  Secondly, he argues that the Firearms Act imposes government-induced emotional and psychological stress on those who wish to own or already own firearms, because it criminalizes possession of a firearm without a registration certificate, and creates other offences for which one might receive penal sentences.  Dr. Morton refers to the cases of Morgentaler and Rodriguez v. British Columbia (Attorney General) (“Rodriguez”)(
) as support for this principle.
   A.  Right to Self-Defence



Undoubtedly, people have the right to use necessary force to protect themselves from physical harm when their lives are threatened by others and their bodies are at risk.  This right was recognized by the common law and subsequently affirmed in various Criminal Code provisions long before the Charter came into force.(
)  There is also case law which supports the principle that when a person uses a weapon, including a firearm, in self-defence, he or she is exercising his or her s. 7 “security of the person” Charter rights.(
)  However, this does not necessarily mean a court would conclude that government legislation which limits gun ownership, thus impeding the ability of some persons to protect themselves from harm by their preferred means, automatically constitutes a s. 7 rights infringement.
      1.  The Ambit of the Right to Self-Defence Protected by Section 7


As stated above, courts use a two-step test when deciding whether or not legislation infringes s. 7 of the Charter.  Before a court will find that there has been a s. 7 Charter infringement, it must first decide on what is protected under the rubric of “security of the person,” and whether or not the limits placed by government legislation on that right constitute a “deprivation” of that right.  If not, the courts will stop their analysis there.  If so, then courts will move onto the second stage of analysis, and decide whether or not this deprivation is in accordance with or contrary to the principles of fundamental justice.  If the deprivation is in accordance with the principles of fundamental justice, s. 7 has not been infringed.



While the case law is unclear on this point, there are cases which suggest that in order for one’s security of the person rights to be engaged, the danger or threat posed by state action must be more than hypothetical or speculative.(
)  It is accordingly possible that if a court were asked to conduct a “security of the person” analysis in the context of claimed s. 7 right to gun ownership for self-defence purposes, it would find that s. 7 of the Charter did not protect an absolute right to gun ownership by everyone.  This is because the link between the limits placed on gun ownership by the Firearms Act and the alleged threat to personal safety posed by these limits is speculative.  Many people are eligible to and do own guns legally under the Firearms Act, and the risk of home invasion in Canada and the issue of whether or not gun ownership actually increases personal safety are both subjects of debate.



There is also case law suggesting that while “the constitutional right to security of the person must include some protection from state interference when a person’s life or health is in danger,”(
) these rights will only be infringed if one has to choose between criminal sanctions, on one hand, and life endangerment on the other.  For example, some of the justices in Morgentaler, a Supreme Court of Canada case where the primary issue was the legality of the abortion prohibitions in the Criminal Code, characterized the right violated in that case as “right of access” to abortion services, free from the fear of criminal sanction, rather than a free-standing right to an abortion at any time.(
) 



It is therefore possible that a court would find that what is protected under the ambit of “security of person” is merely the “right of access” to a gun without fear of criminal sanction.  In other words, a court could find that what is protected by s. 7 of the Charter is the right to apply to legally own a gun, if one chooses to do so, and to own a gun, without fear of criminal sanction, if one meets the criteria for legal gun ownership.  Unlike the situation in Rodriguez, where there were no legislative provisions in place which allowed for assisted suicide without fear of criminal reprisal, or the situation in R. v. Parker,(
) where there were no legislative provisions in place which would allow cultivation and possession of marijuana without threat of criminal charges,(
) the Firearms Act does provide a mechanism by which one can legally apply to own a gun.  On that basis, a court might conclude that the licencing and registration scheme established by the Firearms Act does not infringe upon s. 7’s right to security of the person. 

      2.  Right to Self-Defence and Principles of Fundamental Justice



In the event that a court were to decide that the licencing and registration provisions in the Firearms Act constituted a deprivation of security of the person by imposing criteria for legal ownership of ordinary guns(
) and by making it an offence to own a gun unless one possesses a registration certificate for the gun in question, the court would move to the second stage of analysis, which is whether or not this deprivation was in accordance with or contrary to the principles of fundamental justice.  



In Morgentaler, several justices concluded that, despite the fact that there was a mechanism in place through which one could obtain a legal abortion, the system established was contrary to the principles of fundamental justice because it was procedurally unfair.  In other words, they did not conclude that the anti-abortion provisions infringed s. 7 of the Charter because the provisions placed limits on legal abortions, but because those limits made it virtually impossible, in some provinces, for women to find an accredited hospital with a therapeutic abortion committee.(
)  These restrictions, coupled with the fact that the danger to a woman’s health increased the longer the abortion was postponed, meant that abortions without criminal sanctions were not really available for large numbers of women.  Accordingly, the security of the person interests of women were infringed in a manner contrary to the principles of fundamental justice.(
)


Many of the obstacles noted in Morgentaler do not appear to exist in the context of those trying to become legal owners of firearms under the Firearms Act.  Firstly, the danger to someone who wishes to own a gun, but whose licence and registration certificate has not yet been processed, does not, barring exceptional circumstances (for example, if one is being stalked) markedly increase or decrease as time goes on.  Secondly, there are Chief Firearms Officers (“CFOs”) and firearms officers in every province and territory in Canada.  A person does not have to go to another province to obtain a firearms licence and registration certificate.(
)  Thirdly, while provinces may sign agreements with the federal government to administer the Firearms Act on behalf of the federal government, unlike the situation under the former anti-abortion legislation, provincial action is not necessary to the administration of the scheme.  If a province does not wish to administer the Firearms Act on behalf of the federal government, the federal government administers it.  Fourthly, if one’s application for a firearms licence is rejected by the CFO, or one’s application for a registration certificate is rejected by the Registrar of Firearms, one can apply to have the decision reviewed by a provincial court judge who is empowered to decide whether or not the refusal was justified.(
)


Accordingly, while the Firearms Act imposes criteria and delays and arguably even places obstacles in the path of those who wish to legally own guns, it is possible that a court would decide that those obstacles do not render the “right of access” meaningless, the way the right of access to abortion services was rendered meaningless in Morgentaler.  A court might therefore conclude that the limits placed on gun ownership under the Firearms Act accord with the principles of fundamental justice.

   B.  Freedom from Psychological Stress



As Dr. Morton states in his study, s. 7 of the Charter operates to protect the psychological, as well as the physical, integrity of the person to some degree.  Accordingly, in some cases, like Morgentaler, courts have found that legislation or government action that imposes emotional and psychological stress on individuals violates s. 7 of the Charter. 

      1.  The Ambit of Freedom from Psychological Stress Protected by Section 7


It is important to note, however, that not every type or degree of emotional or psychological stress imposed by government legislation will be seen as a deprivation of s. 7 security of the person rights under the Charter.  As stated in New Brunswick (Minister of Health and Community Services) v. G. (J.):(
) 
Delineating the boundaries protecting the individual’s psychological integrity from state interference is an inexact science. …  It is clear that the right to security of the person does not protect the individual from the ordinary stresses and anxieties that a person of reasonable sensibility would suffer as a result of government action …

The effects of the state interference must be assessed objectively, with a view to their impact on the psychological integrity of a person of reasonable sensibility.  This need not rise to the level of nervous shock or psychiatric illness, but must be greater than ordinary stress or anxiety.(
)  [Emphasis added.]



It appears, from the above, that not every activity which brings with it the risk of criminal sanctions will infringe s. 7.  Anyone who has committed or is thinking of committing an illegal act will feel some degree of stress, if only from the fear of getting caught.  To infringe s. 7, the state-imposed stress must consist of something more.



In Morgentaler, some justices were of the opinion that the anti-abortion provisions contained in the Criminal Code imposed undue psychological stress because they made obtaining a legal abortion virtually impossible for many women.  There was expert evidence before the Court to demonstrate that the provisions were so restrictive, in practical terms, that they forced many women to choose between obtaining an illegal abortion and risking criminal sanctions, or waiting, thereby suffering tremendous anxiety wondering whether or not they would be able to obtain access to a legal abortion before risk of death or serious health complications from the procedure became too great.



Drawing an analogy from Morgentaler, it would appear that in order to convince a court that the Firearms Act, through its offence provisions, produced enough psychological stress on those who wished to legally own guns to trigger s. 7, one would have to adduce sufficient evidence to convince a court that the licencing and registration provisions of the Firearms Act put many otherwise law abiding firearms owners in a situation akin to the situation women were put in by the anti-abortion legislation.  Absent such evidence, a court would likely conclude that the availability of criminal sanctions does not impose more than ordinary psychological stress on those who wish to legally own guns.

      2.  Freedom from Psychological Stress and Principles of Fundamental Justice



In deciding whether or not the psychological stress imposed by the threat of criminal sanctions under the Firearms Act is in accordance with principles of fundamental justice, a court would likely engage in a similar analysis to what was outlined in the part of this paper above dealing with whether or not the possibility of incarceration for violating the Firearms Act constitutes a deprivation of liberty contrary to the principles of fundamental justice.(
)
SECTION 7:  RIGHT TO SILENCE



Dr. Morton claims that s. 105 of the Firearms Act breaches the liberty guarantee under s. 7 of the Charter because it “requires a person to bring a firearm in for inspection when requested to do so,” and because ss. 113 and 115 of the Firearms Act make it an offence, punishable on summary conviction, if a person refuses to comply with this request.  Dr. Morton also asserts that s. 105 of the Firearms Act violates s. 8 of the Charter, which affords individuals protection against unreasonable search and seizure.  Only the s. 7 violation claim will be considered in this part of the paper.  The alleged s. 8 violations in relation to inspection powers will be discussed later.



Dr. Morton recognizes that similar inspection demands to those outlined in s. 105 of the Firearms Act exist in many pieces of regulatory legislation.  However, he contends that such inspection demands will automatically infringe s. 7 of the Charter in the firearms context, because in the Firearms Reference, the Supreme Court of Canada characterized the Firearms Act as criminal law.

   A.  The Ambit of the Right to Silence Protected by Section 7


It is true that s. 7 of the Charter protects the right to silence, and hence, affords protection against self-incrimination.  However, the protection of the right to silence afforded by s. 7 is limited.   The Supreme Court of Canada clarified this in Thompson Newspapers Ltd. v. Canada (Director of Investigation and Research, Restricted Trade Practices Commission”) (“Thompson Newspapers”).(
)   



In Thompson Newspapers, the appellants challenged s. 17 of the Combines Investigation Act(
) under ss. 7 and 8 of the Charter.  Section 17 of the Combines Investigation Act empowered the Restrictive Trade Practices Commission to compel persons, such as corporate officers, to be examined under oath and to produce documents for the purpose of determining whether or not there was evidence to suggest that the corporation had committed certain offences under the Act.  With respect to the s. 7 Charter challenge, the appellants alleged that s. 17 of the Combines Investigation Act violated the right to silence under s. 7 of the Charter.  The majority of the Supreme Court of Canada found that although s. 17 of the Combines Investigation Act did constitute a deprivation of the right to silence, the deprivation was in accordance with the principles of fundamental justice.  As a result, there was no s. 7 Charter violation.  The majority characterized the protection of the right to silence protected under s. 7 of the Charter as “residual”(
) and stated:

… one should not automatically accept that s. 7 comprises a broad right against self incrimination on an abstract level, or, for that matter, on the American model, complete with all its residual doctrines.  If that had been intended, it would have been very easy to say so.  That is not what the Charter does, and the Charter must be read on its own terms.(
)


In terms of the two-step analysis of s. 7 rights, it is probably fair to say that if a statute contains provisions compelling an individual to provide information to the state and imposes imprisonment as a possible consequence for non-compliance, a court would likely find those provisions to constitute a “deprivation of liberty.”  As a result, a court would probably consider s. 105 of the Firearms Act, when read in conjunction with s. 113 and 115, to be a deprivation of the right to silence, and thus, a deprivation of liberty, because these provisions make it an offence punishable on summary conviction for failing to produce a firearm for inspection.  The court would then move on, as they did in Thompson Newspapers, to the second arm of the s. 7 test, which is to decide whether or not the deprivation of liberty is in accordance with or contrary to the principles of fundamental justice.

   B.  Right to Silence and Principles of Fundamental Justice



When a court is asked to decide whether or not a person has been deprived of his or her right to silence in accordance with the principles of fundamental justice, the factors that will be most important to the analysis will be the type of information the person is compelled by statute to produce, and how the government uses the information once a person has been compelled to produce it.  A contextual analysis will be necessary.



In R. v. White (“White”),(
) the Supreme Court of Canada was asked to decide whether or not statements made in an accident report to police by a driver, who was compelled to complete the report by B.C.’s Motor Vehicle Act,(
) could subsequently be used against her in criminal proceedings.  The majority of the Court stated that the need for a contextual approach is particularly important in s. 7 Charter analysis because there is often tension between different principles of fundamental justice.(
)


The majority in White noted tension between two principles of fundamental justice when the right to silence is at issue:  the principle against self-incrimination and the principle which “suggests that, in a search for truth, relevant evidence should be available to the trier of fact.”(
)  The majority stated that depending on what information the state is requesting and the potential consequences which flow from the provision of this information, one of these principles will be dominant and the court will privilege it.  They cited R. v. Fitzpatrick (“Fitzpatrick”)(
) as an example of one case where the importance of the search for truth trumped the protection from self-incrimination, because persons had a choice about whether or not to participate in the industry governed by the regulatory scheme at issue and because the information solicited was essential to maintain the integrity of the scheme.(
)  However, the majority stated that the principle against self-incrimination was dominant in other cases, (
) although in each of the other cases referred to in White, the Supreme Court of Canada concluded that the claimant’s s. 7 rights had not been infringed.  The Court came to this conclusion in each of these other cases (besides Fitzpatrick) because there were statutory provisions available to protect the rights claimant from having the information he or she was required by statute to produce used as a foundation for criminal charges against him or her, or, alternatively, because at the time the Court heard the case, the information produced had not, as yet, been used as a foundation for criminal charges against the rights claimant. 



Applying the principles in White to s. 105 of the Firearms Act, a court would take a close look at what the provision says in determining whether or not it is in accordance with the principles of fundamental justice.  Section 105 states:

105.  An inspector who believes on reasonable grounds that a person possesses a firearm may, by demand made to that person, require that person within a reasonable time after the demand is made, to produce the firearm in the manner specified by the inspector for the purpose of verifying the serial number or other identifying features of the firearm and of ensuring that the person is the holder of the registration certificate for the firearm.  


There are several features of s. 105 which suggest that it might be in accordance with fundamental justice.  Firstly, s. 105 states that before an inspector can see the firearm, the inspector must demand to see it.  The inspector must also give the person time to produce the firearm.  Most telling, however, is the fact that the inspector can make this demand for very restricted purposes:  for the purposes of verifying the identifying features and serial number of the firearm and verifying that the person who produces the firearm is the one who holds the certificate for it.  The provision does not authorize the inspector to use the information so collected for the purposes of laying charges under the Firearms Act or the Criminal Code.  The use restrictions in s. 105 would likely lead a court to conclude that the provision did not infringe s. 7 of the Charter.


Of course, the answer might well be different if, as was the case in White, the information was used as a foundation for a prosecution for possession of a firearm without a registration certificate or as a foundation for charges under the Criminal Code.  In that situation, the court might conclude that the rights of the claimant have been breached, and would proceed to s. 1 Charter analysis.  To bring forward such a challenge, however, there would likely have to be a rights claimant who found himself or herself in this situation.  It would be difficult to mount such a challenge in the form of reference question, because all the court would have in front of it would be the wording of s. 105 of the Firearms Act.
   C.  Impact of the Division of Powers on Right to Silence



Dr. Morton suggests that a court would be more likely to find that s. 105 of the Firearms Act infringes s. 7 of the Charter because in the Firearms Reference, the Supreme Court of Canada concluded that the legislation had been enacted under Parliament’s criminal law power.  While the case law on this issue is far from clear,(
) recent Supreme Court of Canada cases,(
) most notably R. v. Jarvis (“Jarvis”),(
) seem to indicate that the head of power under which a statute has been enacted will be less relevant to determining whether or not a statutory provision violates s. 7 or s. 8 of the Charter than what the statutory provision at issue actually says.  In other words, the type of information a person is compelled by statute to produce and how the government uses the information, once provided, are the most important aspects of the analysis.  A person is not automatically entitled to a greater degree of s. 7 and s. 8 Charter protection because a statute has been enacted pursuant to Parliament’s criminal law power as opposed to Parliament’s taxation, fisheries or other power.



In Jarvis, the Supreme Court was asked to consider, among other things, whether or not certain provisions of the Income Tax Act,(
) which compelled taxpayers to produce records for audit purposes, automatically violated the s. 7 right to silence in the Charter because the statute also contained certain tax evasion offences, which were hybrid offences capable of being prosecuted by indictment and carrying a maximum penalty of five years in jail.  The Court agreed that that the tax evasion offences bore all the hallmarks of true criminal law.  Nevertheless, it stated: 

That is not to say, however, that they are “purely” or “quintessentially” criminal for Charter purposes.  The cases cited in favour of the appellant’s case are of minimal relevance. … In any case, the contextual approach to the Charter is not a mere exercise in taxonomy.

As LaForest J stated in Wholesale Travel,(
) supra, at p. 209 “what is ultimately important are not labels (though these are undoubtedly useful) but the values at stake in the particular context.”  In this connection, differing levels of Charter protection may obtain under the same statute, depending on the circumstances.(
)  [Emphasis in original.]



The Court went on to conclude that the provision which compelled taxpayers to produce documents did not infringe s. 7 of the Charter when the information collected was used for audit purposes, before the taxpayer’s relations with the government crystallized into an investigation for tax evasion.  An auditor could transfer this information to the investigation unit, and the investigation unit could even subsequently use it as a foundation for a search warrant, as long as at the time the information was passed from the audit unit to the investigative unit, the matter had not yet crystallized into an investigation for tax evasion.(
) 



In light of the Supreme Court of Canada’s decision in Jarvis, it does not appear that a court would necessarily consider the fact that a statute has been enacted pursuant to Parliament’s criminal law power relevant to the question of whether or not a given provision within that statute breaches one or more sections of the Charter.  Accordingly, caution should be used when attempting to rely on this principle.  The Supreme Court of Canada has found many statutes to have been validly enacted pursuant to the criminal law power in s. 91(27) of the Constitution Act, 1867,(
) despite the fact that these statutes have regulatory or quasi-regulatory aspects to them.(
)  Many of these statutes compel persons to produce or volunteer information to the government.(
)  This suggests that statutes with double aspects are far from unique, and that they may be becoming more common, a fact that courts might take into consideration when asked to engage in Charter analysis of provisions in these types of statutes. 

SECTION 7:  RIGHT TO PROCEDURAL FAIRNESS



Dr. Morton outlines several procedural fairness concerns raised by the Firearms Act.  His various arguments will be discussed individually.

   A.  Administrative Backlog


Dr. Morton states that as of October 2002, the date of his study, there was a large administrative backlog of received but unprocessed applications for registration certificates at the Canada Firearms Centre.  Apparently, 4.2 million guns had been registered, with 3.5 million guns yet to be registered, based on the government’s estimate of the total number of guns in Canada.  Dr. Morton notes that as of October 2002, the firearms registration requirements were not being enforced, but that enforcement of these requirements was scheduled to commence on July 1, 2003.(
)  He argues that there would still likely be a processing backlog on that date.



In Dr. Morton’s view, the fact that there would likely be a processing backlog as of July 1, 2003, and the fact that one could be charged with possession of a firearm without a registration certificate on or after that date made it possible that as of July 1, 2003, a person could be convicted of possession of a firearm without a valid registration certificate despite his or her best efforts to obtain one.  The only express defence in the Firearms Act to a charge for possession of a firearm without a registration certificate is production of the certificate.(
)  



Dr. Morton concludes that the possibility of being convicted in such circumstances (where one has applied for, but not yet received a registration certificate due to the processing backlog) constitutes a deprivation of liberty contrary to the principles of fundamental justice, in light of court decisions such as Reference re B.C. Motor Vehicle Act (“Re B.C. Motor Vehicle Act”)(
) and Morgentaler, which stand for the principle that a defence should be available to a charge where penal sanctions are a consequence.
      1.  Status of the Administrative Backlog Since October 2002



The alleged s. 7 rights infringement due to the administrative backlog essentially has two parts to it.  Dr. Morton is claiming, firstly, that there is no defence available to the charge of possessing a firearm without a registration certificate when one has applied for but not yet received one, which, given that penal sanctions attach to this charge, means that s. 112(1), in conjunction with s. 115 of the Firearms Act, infringes s. 7 liberty interests contrary to the principles of fundamental justice.  Secondly, he claims that the risk of conviction is high, given the administrative processing backlog of registration certificate applications at the Canada Firearms Centre.



With respect to the second part of this claim, a court would likely look at the status of the backlog at the Canada Firearms Centre on the date that the case came before it.  According to Dr. Morton, at the time of his study, 4.2 million firearms had been registered, with 3.5 million firearms yet to be registered.  However, according to data from the Canada Firearms Centre website, as of June 30, 2003, the day before the registration grace period was to end, 6.4 million guns had been registered.(
)  It is likely that by now, even more firearms have been registered than were registered as of June 2003.  This reduced backlog might have an impact on a court’s decision respecting a possible s. 7 rights infringement.  It is possible that a court would conclude that because the vast majority of firearms have now been registered, the risk of being convicted of possessing a firearm without a registration certificate due to the backlog is low. 

      2.  Defence to Possession of a Firearm Without a Registration Certificate


Regardless of the status of the backlog, however, it is likely that a court would only conclude that s. 112(1) of the Firearms Act infringed the s. 7 liberty interest of the Charter if there were, in fact, no defence available to a charge under s. 112(1) of the Firearms Act when one has applied for but not yet received a registration certificate for one’s firearms.  The important question with respect to this inquiry is therefore whether or not there is a defence available to persons charged under s. 112(1) of the Firearms Act in these circumstances.



It seems unlikely that a court would conclude that there is no defence available to a s. 112(1) charge, where there is an administrative backlog, in light of the B.C. Court of Appeal’s decision in R. v. Smillie (“Smillie”).(
)  In Smillie, the Court was asked to consider whether or not ss. 86(2) and 86(3) of the Criminal Code violated s. 7 of the Charter.  Sections 86(2) and 86(3) made it an offence to violate the safe storage requirements of the Storage, Display, Transportation and Handling of Certain Firearms Regulations (the “Storage and Transportation Regulations”)(
) enacted pursuant to the Criminal Code.  Under s. 86(3), this offence was punishable on summary conviction or by indictment, with a maximum penalty for a first offence being two years in prison.  No explicit defence to the charge was provided in the Criminal Code.


Notwithstanding this, the B.C. Court of Appeal concluded that the offence itself did not violate s. 7 of the Charter.  It found that despite the fact that there was no explicit defence to the offence provided in the Criminal Code, the defence of due diligence was available for the charge.  In other words, if an accused person could show that he or she made reasonable efforts to comply with the prescribed standards outlined in the Storage and Transportation Regulations, he or she could avoid conviction.(
)  



Secondly, the Court concluded that the fact that the Crown only had to prove negligence on the part of the accused and not a greater degree of fault did not violate s. 7 of the Charter.  The Court found that despite the fact that ss. 86(2) and 86(3) were Criminal Code provisions, they created a strict liability, quasi-regulatory offence.(
)  In coming to this conclusion, the Court quoted extensively from the Supreme Court of Canada’s decision in R. v. Wholesale Travel Group Inc. (“Wholesale Travel”),(
) where it stated that a lower level of intent or fault is required for regulatory offences than “true” criminal offences.  Regulatory offences can be distinguished from true criminal offences on the basis of the interests they are trying to protect, not on the basis of the statute in which they are found.  As was stated in Wholesale Travel, “[t]he objective of regulatory legislation is to protect the public or broad segments of the public (such as employees, consumers and motorists, to name but a few) from the potentially adverse effects of otherwise lawful activity.”(
)  This is because of the “licencing justification.”  A lower degree of intent or blameworthiness is acceptable in legislative schemes where an offender can choose whether or not to enter into a regulated sphere of activity.(
)


Sections 112(1) and 115 of the Firearms Act are markedly similar in character to ss. 86(2) and 86(3) of the Criminal Code.  Accordingly, it is likely that a court, if asked to consider whether ss. 112(1) and 115 of the Firearms Act violate the Charter, would apply the analysis used by the B.C. Court of Appeal in Smillie and arrive at a similar result.  The status of the backlog would then become irrelevant to the inquiry, because a person who was charged under s. 112(1) of the Firearms Act for possessing a firearm without a registration certificate, but who had, in fact, applied for a registration certificate and was waiting to hear back from the Canada Firearms Centre, would be able to raise a defence of due diligence to the charge.

   B.  Unequal Enforcement of the Firearms Act Between Provinces


Dr. Morton argues that the Firearms Act violates the procedural fairness guarantee under s. 7 of the Charter as a result of an uneven application of the Act in different provinces.  He relies on the principle that defences to criminal charges must be equally available across the country(
) and extends it to say that criminal charges themselves must be laid equally across the country.  However, it does not appear that the principle extends to the laying of criminal charges, given a wide degree of prosecutorial discretion on the part of provinces and the difference between defending a charge and being charged when others are not.



While all persons charged with an offence must have the same general ability to defend against it, it is not the case, indeed even possible, that all persons who commit an offence be charged with it.  While a s. 7 liberty interest has been recognized when a person is not able to defend against a criminal charge, it does not appear that a s. 7 liberty interest has been recognized when a person in one province is likely to be charged for an offence but a person in another province is not.  In the context of equality under s. 15, the Supreme Court of Canada has concluded that different criminal procedures across provinces, such as whether or not an accused has the right to be tried by judge alone, do  not offend the Charter.  The Court rejected the proposition that it is a fundamental principle under s. 15 of the Charter that the criminal law apply equally throughout the country.(
)


The Supreme Court of Canada has also concluded that differential use of a particular criminal provision across provinces does not offend the Charter.  Again in the context of s. 15, the Court has stated that “the non-exercise of discretion cannot be constitutionally attacked simply because it creates differences as between provinces.”(
)  Although the case being considered involved a provision under which provinces had complete discretion (to decide whether or not to implement an alternative measures program), the provinces also have a wide degree of discretion to decide whether or not to prosecute an offence.



A province may prosecute under legislation as it sees fit so long as enforcement decisions are based on a proper exercise of discretion given the facts of each particular case.  The Supreme Court of Canada has indicated that prosecutorial discretion can be based on a government’s enforcement priorities and that it is valid unless there is evidence of bad faith, improper motive or a clear abuse of process.(
)  It has also been stated that provincial authorities have the right to, and that it is only reasonable that they should, establish prosecution priorities in relation to various categories of offences, provided that the approach does not effectively suspend the operation of the law.(
)  Accordingly, unless a province has granted a “blanket exemption” to all offenders of a particular provision of the Firearms Act, its enforcement decisions are valid even if they differ from those of other provinces.  Even assuming a “blanket exemption,” this would not mean that a Charter right has been violated, as the possibly improper exercise of discretion would more likely be analyzed in terms of the division of constitutional powers.(
)


Dr. Morton further argues that unequal enforcement of the Firearms Act violates the liberty guarantee under s. 7 of the Charter by placing citizens in the precarious condition of guessing whether or when a criminal law is going to be enforced.  While courts do not appear to have addressed this issue directly, the Supreme Court of Canada has stated that the proper exercise of prosecutorial discretion does not violate s. 7.(
)  It is also probable that an individual is not entitled to rely on lack of enforcement as a basis for failing to comply with a law, as a law should be complied with regardless.  Further, the psychological stress from not knowing whether a law will be enforced or not probably does not constitute a violation of security of the person within the meaning of s. 7.(
)


In summary, unless there is an exercise of prosecutorial discretion amounting to bad faith, improper motive or an abuse of process, different enforcement of the Firearms Act across provinces probably does not infringe s. 7 or s. 15 of the Charter.

   C.  Unequal Enforcement of the Firearms Act Against Certain Individuals



Dr. Morton argues that the Firearms Act has been applied in an irregular and discriminatory way because charges are generally laid only in conjunction with charges for separate criminal acts, which are usually committed by younger, less educated individuals, people of a lower economic status, or by ethnic and racial minorities.  Although he places this argument under s. 7 of the Charter, it may also be addressed, and probably more appropriately, as a possible infringement of equality under s. 15.(
)  While discrimination under s. 15 may also have the effect of violating liberty under s. 7, it is probably easier to establish an unjustifiable s. 15 violation, given that a liberty violation under s. 7 has the additional requirement of not being “in accordance with the principles of fundamental justice.”



For the Charter’s equality guarantee to be infringed, a law must result in differential treatment of a class of individuals, whether in purpose or effect, based on a prohibited ground of discrimination enumerated in s. 15, or an analogous ground.  For the law to be discriminatory within the meaning of s. 15, the differential treatment must impose a burden or withhold a benefit in a manner that reflects the stereotypical application of presumed personal characteristics or promotes the view that an individual is less worthy of respect or dignity.(
)


With respect to unequal enforcement of the Firearms Act, the infringement is allegedly based on age, educational status, socio-economic status, ethnicity and race.  Race and ethnic origin are enumerated as prohibited grounds of discrimination in s. 15.  Although age is also enumerated, an overrepresentation of young adults being charged with criminal offences would probably not fall within the meaning of s. 15, as they do not constitute a group that has suffered historical disadvantage.(
)  Socio-economic status is not enumerated in s. 15 but has arguably begun to be recognized as an analogous ground.(
)  Educational status is not enumerated and does not appear to be recognized as an analogous ground.(
)


Given that differential treatment under the Firearms Act might be directed toward individuals of particular races and ethnic origins, who are expressly protected under s. 15, one of the requirements for a Charter violation has been met, at least with respect to those groups.  However, the differential treatment must be based on the prohibited ground.  Being charged with an offence while others are not might be considered the result of the commission of the offence and not one’s race, ethnic origin or any other personal characteristic.  While it may or may not be true that particular minority groups are more likely to commit offences or be charged with them, discrimination within the meaning of s. 15 will probably not be found unless there is a deliberately unequal enforcement of the law with respect to those groups.(
)


With respect to aboriginals, for example, a case has acknowledged that there is evidence to support a finding that they suffer disadvantage in the Canadian criminal justice system, particularly in the form of over-representation, recidivism and over-incarceration.  However, the case referred to studies suggesting that this is not simply or necessarily a result of discrimination by those involved in the administration of justice, nor of socio-economic disadvantage, although both may be factors.  Rather, it is linked to more fundamental differences between the cultural values, including concepts of justice, that aboriginal peoples hold, and the values that underlie the criminal justice system.(
)  These comments would suggest that there is an insufficient connection between firearms legislation itself and particular minority groups being overcharged with offences to give rise to a Charter violation.



To charge a person under the Firearms Act when he or she has committed another offence, rather than devote resources to prosecuting firearms offences alone, is almost certainly a legitimate exercise of prosecutorial discretion, as discussed in the preceding part of this paper.  Absent bad faith or an improper motive in attempting to target particular groups, the exercise of prosecutorial discretion does not amount to discrimination under s. 15 of the Charter.  The Supreme Court of Canada has also recognized that the existence of prosecutorial discretion does not offend the principles of fundamental justice under s. 7, unless it is exercised for improper or arbitrary motives.(
)


Assuming legitimate exercise of prosecutorial discretion and no deliberate attempt to charge particular minority groups with firearms offences, the possibility that charges are usually laid in conjunction with an additional criminal offence probably does not violate s. 7 or s. 15 of the Charter, even if particular minority groups are more likely to commit the additional offences. 

   D.  Excessive Discretion in Enforcement of the Firearms Act


Dr. Morton claims that the Firearms Act gives excessive discretion to the Chief Firearms Officer (CFO) in terms of granting firearms licences.  He does not provide specific details as to which sections of the Firearms Act he is calling into question.  Instead, he claims that the licencing scheme as a whole violates the principles of fundamental justice because the scheme prevents the law from being “knowable” and allows for abuse of discretion.  As support for his position, he cites remarks from the minority judgment in Reference re Firearms Act (Can.)(
) at the Alberta Court of Appeal.



Although Dr. Morton does not explicitly state this, it appears that he is claiming that the licencing scheme under the Firearms Act violates s. 7 of the Charter because it is impermissibly vague.  In other words, he is claiming that the Firearms Act gives the CFO unrestricted latitude to determine who will or will not be granted a firearms licence and/or provides insufficient criteria for decision making, thus increasing the risk of abuse of discretion by the CFO and preventing someone who wants to apply for a licence from knowing the criteria that he or she will have to meet in order to obtain a firearms licence.  



For the purposes of the analysis below, it will be assumed, without coming to any conclusions, that the licencing regime as a whole constitutes a deprivation of liberty.  Accordingly, this analysis will begin with the second part of the s. 7 Charter test, which is whether or not the amount of discretion granted to the CFO under the Firearms Act, and the words used to describe licence eligibility and when a licence can be granted or refused in the Act, are in accordance with the principles of fundamental justice.



It is true that laws can contravene s. 7 of the Charter because of vagueness.(
) However, it is equally true that the standard for what constitutes an impermissibly vague law is very high, and that most attempts to challenge laws on this basis have been unsuccessful.  A law which contains terminology that is extremely broad and capable of meaning more than one thing will not necessarily violate the Charter.  This is because judicial interpretation plays a key role in giving meaning to laws.  As was stated in one of the concurring majority judgments in Re ss. 193 and 195.1 of the Criminal Code: 
The fact that a particular legislative term is open to varying interpretations by the courts is not fatal. … Therefore the question at hand is whether the impugned sections of the Criminal Code can be or have been given sensible meanings by the courts.  In other words is the statute so pervasively vague that it permits a “standardless sweep” allowing law enforcement officials to pursue their personal predilections?(
)


Or, to put it as a unanimous Supreme Court of Canada did in R. v. Nova Scotia Pharmaceutical Society:

A vague provision does not provide an adequate basis for legal debate, that is, for reaching a conclusion as to its meaning by reasoned analysis applying legal criteria.  It does not sufficiently delineate any area of risk, and thus can provide neither fair notice to the citizen nor a limitation of enforcement discretion.  Such a provision is not intelligible, to use the terminology of previous decisions of this Court, and therefore it fails to give sufficient indications that could fuel a legal debate.  It offers no grasp to the judiciary.  This is an exacting standard, going beyond semantics.(
)  [Emphasis added.]



It is unlikely that a court would find that this “exacting standard” had been met with respect to the licencing scheme outlined in the Firearms Act, particularly in light of the Supreme Court of Canada’s remarks in the Firearms Reference decision that the discretion granted to the Chief Firearms Officer is reasonable, defined and subject to court supervision.(
)  

   E.  Licencing and Registration Fees



In Dr. Morton’s view, the Firearms Act is contrary to the principles of fundamental justice because it imposes licencing and registration fees on firearms owners.  He contends that it is a principle of fundamental justice that select members of the public cannot be forced to pay for a general public benefit, like public safety, and that these costs must be borne by the general public as a whole.  While Dr. Morton acknowledges that many regulatory regimes impose fees on individuals, he argues that such fees will infringe s. 7 in the firearms context because the Firearms Act was enacted under Parliament’s criminal law power.



As stated previously in this paper, there is no set list of “principles of fundamental justice.”  Courts decide whether or not a particular principle is a principle of fundamental justice on a case-by-case basis.  Having said this, the Supreme Court of Canada has outlined factors that courts must consider when determining whether or not a given principle is a principle of fundamental justice:  it must be a legal principle, there must be a general consensus among reasonable people that the principle is fundamental to our societal notion of justice, and the principle must be capable of being identified and applied with some precision.(
)


A review of case law did not reveal any decisions where a court has been asked to make this determination with respect to the need to pay licencing and registration fees under a statute which has been enacted pursuant to Parliament’s criminal law power.  It is arguable, however, that the fee requirement will not be seen as contrary to the principles of fundamental justice because the portion of the scheme under which the fees must be paid has a regulatory or quasi-regulatory character.(
)


While a court would almost certainly consider it contrary to the principles of fundamental justice if persons were compelled by statute to pay the costs of their own prosecutions for offences,(
) a court is unlikely to consider it contrary to the principles of fundamental justice when a statute compels an individual to pay a fee for a licence or permit for something that he or she can choose whether or not to do.(
)  A distinction must accordingly be made between cases like Criminal Trial Lawyer’s Association v. Alberta (Solicitor General),(
) in which the Alberta Court of Queen’s Bench held that new inmate telephone system at the Edmonton Remand Centre, which only allowed inmates to make collect calls, even locally, violated their rights under s. 7 of the Charter, and a situation like the one which exists under the Firearms Act.  As stated previously, one can choose whether or not to own a firearm.  Inmates, by contrast, have no choice but to use the prison telephone system.



In addition, other federal statutes which have been found to have been enacted under Parliament’s criminal law power authorize the collection of fees from those who choose to apply for licences and permits under them.(
)  While the fact that Parliament has imposed fees in other statutes enacted under Parliament’s criminal law power is not determinative in deciding whether or not there has been a Charter violation, it certainly demonstrates that the imposition of fees is not unique or unusual with respect to statutes enacted under the criminal law power.



Finally, it appears that one of the reasons Dr. Morton is claiming that the imposition of licensing and registration fees violates the Charter is because he believes that the fact that Parliament used its criminal law power to enact the Firearms Act renders many regulatory features of the Act untenable or impermissible.  As stated previously in this paper in the context of the right to silence, the fact that the Firearms Act was enacted pursuant to Parliament’s criminal law power will be less relevant to a court in Charter analysis than what the statutory provisions at issue say and the interests placed at stake by the provisions.  This is one of the key differences between division of powers analysis and Charter analysis.  In a division of powers analysis, although the court examines the impugned provisions of a statute, the court’s examination is undertaken in relation to the “pith and substance” of the statute as a whole.(
)  By contrast, in a Charter analysis, at the “rights violation” stage of analysis, the focus is on the impugned provisions, what the provisions authorize the government to do, and the impact they have on those affected by the provisions.(
) 



Accordingly, if asked to determine whether or not the obligation to pay fees for firearms licences and registration certificates under the Firearms Act is contrary to the principles of fundamental justice, and hence a violation of s. 7 of the Charter, a court would probably examine the part of the Firearms Act dealing with licencing and registration, to see if it can be characterized as a valid “regulatory scheme.”  A regulatory scheme is a detailed code of regulation outlining certain required or prohibited conduct, with a nexus between the fees levied and the costs of the scheme where the person benefits from or causes the need for regulation.(
)  A court would also consider the fact that a person can choose whether or not to own a firearm.  It would not likely find the fact that the Firearms Act was enacted pursuant to Parliament’s criminal law power to be overly relevant.  If the court views gun ownership as a “privilege” rather than a “right,” it is unlikely to conclude that the imposition of licencing and registration fees under the Firearms Act is contrary to the principles of fundamental justice.

   F.  Right to Property


Dr. Morton argues that a right to property is implied in liberty and security under s. 7 of the Charter and that once property is deemed to be protected by s. 7, the Firearms Act violates that right. 



Courts(
) and scholars(
) have consistently found that s. 7 does not contain a general right to property, as it was deliberately omitted from that section of the Charter.  The possibility of a right to property being available through s. 26 of the Charter is discussed later in this paper.

SECTION 7:  ARBITRARY LIMITS ON RIGHTS



Dr. Morton claims that the Firearms Act contravenes the principles of fundamental justice because it places arbitrary limits on the rights of those who wish to own guns.  He does not specify the sections of the Firearms Act he considers to be arbitrary, but instead characterizes the legislation as a whole as arbitrary.  Dr. Morton argues that the Act is arbitrary because most violent crimes are committed by people who do not hold firearms licences and registration certificates.  Thus, in his view, the Firearms Act “bears no relation to the objective of reducing violent crime.”  He also claims that the legislation does not further the objective of preventing deaths related to firearms because most firearms deaths are a result of suicide, and the Firearms Act does not prevent suicide.



Statutory provisions which place arbitrary limits on liberty rights will, of course, infringe s. 7 of the Charter.(
)  However, the question of whether or not portions of the Firearms Act arbitrarily limit s. 7 rights is an evidentiary one.  The success of Charter challenges under this ground will largely depend on the particular provisions at issue and the evidence before the court.  If this matter were to come before a court, it would have to decide whether or not there was a sufficient connection between the objectives behind the Firearms Act and the impugned statutory provisions.  A court would do so based on arguments presented by both sides as to the Act’s legislative purposes, and on evidence presented by both parties on the effectiveness or ineffectiveness of the impugned statutory provisions in achieving those purposes.  It is difficult to predict what a court would conclude respecting this matter without knowing which specific provisions are being impugned and in the absence of all of the relevant evidence, which is beyond the scope of this paper to review.



Having said this, it is important to note two points.  Firstly, in the section of his paper on arbitrary limits, Dr. Morton seems to suggest that the Firearms Act is designed to serve only two legislative objectives, violent crime reduction and the prevention of harm to others.  It is unlikely that a court would see it this way.  In the Firearms Reference, the Supreme Court of Canada characterized the statutory purpose behind the Firearms Act as the promotion of public safety.(
)  Reducing violent crime and preventing harm to others are two ways of promoting public safety, but they are not necessarily the only ones.  Reducing gun smuggling, controlling the transfer and transportation of firearms, and reducing the risk of harm to oneself, for example, may be other valid ways of promoting public safety.  



Secondly, Dr. Morton claims that the licencing and registration scheme established by the Firearms Act is arbitrary because most gun deaths are a result of suicide rather than homicide.  He claims that suicides are not stopped or prevented by registering firearms.  While it is true that people do not need guns to kill themselves, a court may still find that the Firearms Act has a role to play in suicide prevention.  After all, one of the factors a Chief Firearms Officer (CFO) must take into account when deciding whether or not to issue a firearms licence to someone is whether or not the applicant “has been treated for a mental illness … that was associated with violence or threatened or attempted violence on the part of the person against any person.”(
)  “Any person” would include himself or herself.  A CFO is also empowered to refuse to issue a licence to an individual “for any good and sufficient reason.”(
)  Presumably, a history of suicide attempts would suffice in this regard.  If there were evidence before the court of a link between suicide rates and access to guns, and the court accepted the evidence, this coupled with what the licencing and registration provisions actually say would possibly convince the court that the Firearms Act does have a role to play in suicide prevention, and thus a role in preventing deaths.



In the Firearms Reference, the Supreme Court of Canada found that the Firearms Act was enacted for a valid public purpose, and expressed the view that the licencing and registration scheme was neither arbitrary nor irrational in light of that purpose.(
)  While these remarks were made in the context of a division of powers analysis and not a Charter analysis, and the connection between the licencing and registration scheme and the rest of the Act was the matter at issue in that case, these remarks might have some impact on a s. 7 analysis of various aspects of the Firearms Act.


Regardless of what impact these remarks have, it is unlikely that a court would state that the Act as a whole was entirely arbitrary and thus entirely in violation of s. 7.  If asked to do a s. 7 Charter analysis, a court would likely undertake, and likely only be asked to undertake, a review of certain impugned provisions.  Whether or not specific provisions violate s. 7 of the Charter (or other sections of the Charter) because they are arbitrary will depend on what the provisions at issue actually say and their impact on individual rights.  Much will also depend on the evidence before the court.

SECTION 8:  RIGHT AGAINST UNREASONABLE SEARCH OR SEIZURE

8.  Everyone has the right to be secure against unreasonable search and seizure.

   A.  Sections 102 to 105 of the Firearms Act



Sections 102 to 105 of the Firearms Act allow firearms officers, who receive their authority from Chief Firearms Officers (CFOs)(
) to conduct inspections at certain locations.  Pursuant to s. 102 of the Firearms Act, a firearms officer, in his or her role as inspector, may only enter and conduct inspections at locations where there are reasonable grounds to be believe:

· there is a prohibited weapon at that location;

· there are more than 10 firearms (of any type) at that location;

· there is a firearms business at that location;

· there is a gun collection at that location; or 

· there are records related to a firearms business or a gun collection at that location.



During an inspection, an inspector may:

· examine any firearm or any other “thing” that the Firearms Act and regulations apply to [ss. 102(1)(a) and (b)];

· open any container that the inspector believes on reasonable grounds contains a firearm or other “thing” that the Act and regulations apply to [s. 102(1)(a)];

· conduct test, analyses or measurements of the firearm or “thing”[s. 102(1)(c)];

· require any person to produce, for the purpose of examination or copying, any documents the inspector believes on reasonable grounds to contain information relevant to the enforcement of the Firearms Act and regulations [s. 102(1)(d)];

· use (or cause to be used) any data processing equipment at that location to examine any data contained in or available to the system [s. 102(2)(a)];

· reproduce (or cause to be reproduced) any record from the data system in print-out or other form for examination and copying [s. 102(2)(b)]; 

· use (or cause to be used) any copying equipment available at that location to make copies of any documents [s. 102(2)(c)]; and

· remove “things” from the residence, as long as the inspector provides a receipt that describes the “things” with reasonable precision.  If the “thing” removed is a firearm, the receipt must include the serial number of the firearm, if available [s. 102(4)].



The Firearms Act also imposes certain restrictions on inspections and inspectors.  The primary restrictions are as follows:

· the inspector is not authorized to use force in any circumstances [s. 102(3)];

· inspections can only be conducted at reasonable times [s. 102(1)];

· when inspecting a firearms business located at a dwelling house or inspecting a private residence, an inspector requires either the prior consent of the occupant or a warrant issued by a justice, applied for by information on oath.  The judge may also attach conditions to the execution of the warrant [s. 104(1)(b) and s. 104(2)];

· when inspecting a private residence, in addition to obtaining either the consent of the occupant or a warrant prior to inspection, the inspector must also provide reasonable notice to the owner or occupant [s. 104(1)(a)];

· when inspecting a dwelling-house in which the inspector has reasonable grounds to believe that a firearms business is being carried out, the inspector is only authorized to inspect that part of the room in which the inspector believes, on reasonable grounds, that the firearm, record, gun collection, device, ammunition, firearms business record, or other thing required by a regulation made under s. 117(h) of the Act(
) is kept [s. 104(3)(a) and s. 104(3)(b)]; and

· when inspecting a dwelling house that is a private residence, the inspector is authorized to inspect the same parts of the room as when the dwelling-house is a business, except that he or she is not authorized to inspect that part of the room which he or she believes, on reasonable grounds, to contain ammunition or firearms business records [s. 104(3)(a)].



During an inspection, the owner or person in charge of the place, and anyone found in the place where the inspection takes place, must provide all reasonable assistance to the inspector in carrying out the authorized inspection and provide all relevant information to the inspector that the inspector may reasonably require (s. 103, Firearms Act).  This section of the Act is discussed in more detail under the part of this paper dealing with freedom of expression below.



In addition, as discussed earlier in this paper, if an inspector has reasonable grounds to believe that a person is in possession of a firearm, the inspector may demand to see it, giving the person in question reasonable time to produce it.  Such a demand may only be made for the purpose of verifying the firearm’s serial number or verifying that the person who possesses the firearm also holds the registration certificate for the firearm (s. 105, Firearms Act).

   B.  Searches With a Warrant



In the context of the search of a dwelling house, and leaving aside entirely the issue of a search by consent at this point in his study, Dr. Morton argues that the requirements for obtaining a search warrant found in the Firearms Act do not meet the search warrant criteria outlined by the Supreme Court of Canada in Hunter v. Southam Inc. (“Hunter v. Southam”).(
) In Hunter v. Southam, the Court said that “reasonable and probable grounds, established upon oath, to believe that an offence has been committed and that there is evidence to be found at the place of the search, constitutes the minimum standard, consistent with s. 8 of the Charter, for authorizing search and seizure.”(
)  



As further support for his position, Dr. Morton cites R. v. Hurrell (“Hurrell”).(
) In Hurrell, the Ontario Court of Appeal concluded that s. 117.04(1) of the Criminal Code violated s. 8 of the Charter because it did not require a peace officer to demonstrate that he or she had reasonable grounds to believe that the items sought were on the premises he or she was seeking to search, and because the provision did not require the peace officer to submit these grounds to a justice or for the justice to accept these grounds.



Contrary to Dr. Morton’s assertions, it would appear that requirements for obtaining a search warrant which are found in ss. 104(2) and 102 of the Firearms Act satisfy the Hunter v. Southam test.  Pursuant to s. 104(2), in order to obtain a warrant, a firearms officer must apply to a justice.  The application must be made under oath, and the firearms officer must satisfy the justice that “the conditions for entry described in s. 102 exist in relation to a dwelling house.”  Section 102 authorizes a firearms officer to inspect a place only if he or she has reasonable grounds to believe that the item he or she is seeking (a business record relating to the firearm, a prohibited firearm, more than 10 firearms, a gun collection, or a gun collection record) is there.  This appears to be exactly in line with the test outlined in Hunter v. Southam, and in contrast to the situation in Hurrell.



Although he does not explicitly state this, it is possible that Dr. Morton is claiming that the test outlined in Hunter v. Southam has not been met because s. 104(2) of the Firearms Act does not require the firearms officer to satisfy a judge that an offence has been committed in order to obtain a warrant.  For example, a warrant may be issued if entry is likely to be refused.(
)  This argument was advanced by the appellants in Hurrell when they were attempting to have s. 117.04(1) of the Criminal Code struck down.(
)  Although the appellants were successful in having that provision struck down, this particular argument was firmly rejected by the Ontario Court of Appeal.  The Court stated:

The deficient standard argument fails, in my view, because it is contextually insensitive and disregards the nature and purpose of the impugned provision.  Section 117.04(1) is not offence-based legislation.  It does not involve a search for evidence designed to show that a criminal offence has been or is being committed, nor does it place the liberty interest of the subject at risk.  Rather, s. 117.04(1) is preventative in nature.  Its primary purpose is the prevention of serious injury and death resulting from the use of firearms and other dangerous objects.(
)


If a court were asked to analyze s. 104(2) of the Firearms Act in the context of the need for there to be reasonable grounds to believe an offence had been committed before a warrant could be issued, the court would likely apply a similar analysis as was applied by the Ontario Court of Appeal in Hurrell and would conclude that s. 104(2) of the Firearms Act, like s. 117.04(1) of the Criminal Code (the provision at issue in Hurrell) is preventative in nature.  Section 104(2), and indeed the inspection powers found in s. 102 to 105 of the Firearms Act generally, are designed to reduce the risk of gun misuse and promote public safety, by allowing inspectors to inspect firearms and firearms-related records in order to ensure that the Firearms Act and regulations are being complied with.

   C.  Searches Without a Warrant



Sections 102 to 105 of the Firearms Act also allow for searches without a warrant.  A warrantless search is allowed in two instances:  if the place being inspected is a dwelling-house and the owner or occupier consents, and if the place being inspected is not a dwelling house (i.e. if it is business premises).  Warrantless searches of dwelling houses with consent will be dealt with in this part of the paper.  Warrantless searches of business premises located somewhere other than in a dwelling house (such searches do not require a warrant or consent) will be dealt with below in the section dealing with ss. 102 to 105 of the Firearms Act and the right to privacy under s. 8 of the Charter. 



Dr. Morton argues that s. 104(1)(b) of the Firearms Act, which allows an inspector to enter a dwelling-house without a warrant to conduct his or her inspection pursuant to s. 102 as long as the occupant of the dwelling house consents to the search, violates s. 8 of the Charter because warrantless searches are prima facie unreasonable and because any consent to search would not be truly “voluntary” due to the element of psychological compulsion people often feel in dealing with the police or persons in authority.  As support for this principle, he quotes from the minority judgment of the Supreme Court of Canada in R. v. Therens (“Therens”),(
) a case which dealt with the right to counsel under s. 10(b) of the Charter in the context of a detention. 



In order for a search to be reasonable pursuant to s. 8 of the Charter, the search must be authorized by law, the law must be reasonable, and the manner in which the search is carried out must be reasonable.(
)  Presuming for the purposes of this portion of the paper that an inspection under ss. 102 to 105 of the Firearms Act constitutes a “search” in the full-blown criminal law context, rather than a regulatory inspection, it is true that a warrantless search will be presumed to be unreasonable, and that it will be up to the person seeking to justify the search to rebut this presumption.(
)  However, one of the acceptable means of rebutting this presumption is to demonstrate that the accused person has consented to the search in question.  In R. v. Wills (
) the Ontario Court of Appeal stated:

When one consents to the police taking something that they otherwise have no right to take, one relinquishes one’s right to be left alone by the state, and removes the reasonableness barrier created by s. 8 of the Charter.(
)


Accordingly, if asked to review ss. 102 to 105 in the context of a reference question, a court would likely decide that a warrantless search of a dwelling house with consent was authorized by law, as the authority to search is based on statutory provisions.  It would also likely decide that the law was reasonable, because the provisions only allow for a search of a dwelling house with the consent of the occupier or owner of the premises the inspector is seeking to search. 



Of course, it is possible to violate s. 8 of the Charter if the manner in which the search is carried out is unreasonable, but in order to even raise this argument, one would likely need an actual rights claimant who had consented to an inspection and then had information collected by the inspector during the inspection used as a foundation to lay charges against him or her.  In that circumstance, depending on what the inspector told the individual at the time of the inspection, he or she may be able to successfully argue that his or her consent was coerced or was not freely given.  There is case law to support the principle that a search will violate s. 8 of the Charter if the consent obtained is not “informed” consent.  When a person consents to a search, he or she must know that he or she has the right to refuse the search, and must know what the information collected could be used for.(
)  In the absence of a specific rights claimant, however, it is unlikely that a court would conclude that ss. 102 to 105 of the Firearms Act violated s. 8 of the Charter, in and of themselves.



By contrast, if an inspector were to inspect a dwelling house without a warrant or consent (i.e. if the inspector were to barge into a dwelling house despite being refused entry by the owner or occupier and in the absence of a warrant), this would be a clear violation of s. 8 of the Charter.  Such a search would fail the first arm of the test for a lawful search under s. 8 of the Charter, because such a search would not be authorized by law.  The Firearms Act clearly states that to search a dwelling house, one needs consent or a warrant.  However, even in these circumstances, one would need an actual rights claimant who had been subjected to such a search in order to make this argument in court.

SECTION 8:  RIGHT TO PRIVACY



Section 8 of the Charter contains a constitutional right to privacy.(
)  Dr. Morton alleges that this right has been infringed with respect to the searches and seizures that may be conducted under ss. 102 to 105 of the Firearms Act, and with respect to the personal information that is requested from applicants for firearm licences.

   A.  Sections 102 to 105 of the Firearms Act



Dr. Morton argues that ss. 102 to 105 of the Firearms Act violate s. 8 of the Charter because these provisions are unconstitutionally broad, and thus constitute an invasion of privacy.  In particular, he says that s. 102 is too broad because it allows an inspector to look in too many places for too many things at any reasonable time.  He cites Hunter v. Southam, Thompson Newspapers, R. v. Plant (“Plant”),(
) R. v. Sharpe(
) and R. v. Dyment (“Dyment”)(
) for the principle that s. 8 affords protection of an individual’s right to privacy.

      1.  Is the Search Authorized by Sections 102 to 105 Too Broad?


It is true that s. 8 protects the right to privacy.  However, just as is the case with the s. 7 right to silence, the right to privacy under s. 8 is not free-standing.  As stated earlier in this paper, when statutory provisions compel an individual to provide information to the government and the court is asked to undertake a Charter analysis of those provisions, the most important thing will be what the provisions actually say, and then, what the government does with the information it collects.



Applying that analysis here, s. 102 of the Firearms Act, when read in isolation, appears to allow an inspector to search any location, at any reasonable time, without a warrant or without obtaining consent of the occupant, as long as he or she has reasonable grounds to believe that there is a prohibited firearm, more than 10 firearms, a gun collection, a record related to a gun collection, or a firearms business record at that location.  An inspection may also occur if an inspector has reason to believe that there is a firearms business operating at the location.  These are broad inspection powers, and if the inspection provisions in the Firearms Act stopped there, a court might conclude that they were overly broad.



However, when one reads s. 102 of the Firearms Act in conjunction with s. 104, one learns that an inspector is only able to conduct his or her inspection absent a warrant or consent if the location he or she is seeking to search is a business premises, such as an office building.  If the inspector has reasonable grounds to believe that the information he or she is seeking is in a dwelling-house, it does not matter whether the information the inspector is seeking is related to a business or not, or whether a firearms business is being conducted in the dwelling house or the dwelling house is purely a private residence – the inspector will require a warrant or consent.  With respect to warrantless searches of business premises, courts have stated in numerous cases that the reasonable expectation of privacy in business records and/or in corporate or business premises is much lower than in a private home.(
)  In addition, courts have concluded in some cases that inspections conducted for the purpose of ensuring that the requirements of an Act or regulation are being complied do not require a warrant.(
)


Based on these cases, and given the procedural protections that are available when an inspector seeks to search a dwelling house (in the absence of consent, the inspector must obtain a warrant, to which the judge can attach conditions, further limiting the search), it seems unlikely that a court would conclude that s. 102, when read in conjunction with s. 104 of the Firearms Act, violates s. 8 of the Charter. 

      2.  Use of the Information Collected Under Sections 102 to 105



In many of the cases where claimants have been successful in establishing a s. 8 Charter violation when business premises have been inspected, the success of the claim has been based on the use the government has made of the fruits of the search.  In other words, it was not the collection of the data that was the problem, but the fact that the government took the data collected and used it as an evidentiary foundation to charge someone with an offence, or used it against someone at trial.  Often, s. 8 does not provide protection in the abstract.  It provides protection at the point when the relationship between the state and the individual turns adversarial.(
)  This is particularly the case when a person has a choice about whether or not to subject themselves to state regulation.(
)  



Applying these principles to the Firearms Act, one would have a much stronger argument that ss. 102 to 105 violated the Charter in the context of a warrantless search of business premises if there were an actual rights claimant who had the results of the search used against him or her as a foundation for charges under the Firearms Act or against him or her at trial.  In the absence of such a rights claimant, a court might well conclude that that warrantless search of business premises was “regulatory inspection” rather than a “search” per se, and thus, that there has been no s. 8 Charter violation.  
   B.  Personal Information Requested on Application Forms



Although s. 8 of the Charter contains a constitutional right to privacy, there are limits to that right in relation to the collection and use of personal data, or what is referred to as “informational privacy.”  In R. v. Jarvis (”Jarvis”),(
) a case involving the collection of information for income tax purposes, the Supreme Court of Canada stated that at some point the individual’s interest in privacy must give way to the broader state interest in having the information or document disclosed.  Further, an individual generally has a diminished expectation of privacy in respect of records and documents that he or she produces during the ordinary course of regulated activities.  The Court listed factors to consider in determining the parameters of the protection afforded by s. 8 with respect to informational privacy:

Consideration of such factors as the nature of the information itself, the nature of the relationship between the party releasing the information and the party claiming its confidentiality, the place where the information was obtained, the manner in which it was obtained and the seriousness of the crime being investigated allows for a balancing of the societal interests in protecting individual dignity, integrity and autonomy with effective law enforcement.(
)
Although Jarvis concerned the collection of information for tax purposes and the use of information to prosecute tax evasion, its principles would apply to the collection and use of information under the Firearms Act, which is discussed in the part of this paper that follows.



Dr. Morton cites a decision of the Ontario Court of Appeal in which a questionnaire administered to social assistance recipients was considered to contain questions that were too personal.(
)  However, that case involved a violation of equality under s. 15, with the privacy concerns reinforcing the equality analysis rather than giving rise to a violation of the right to privacy in and of itself.  Still, the decision does raise the possibility that the questions administered to firearm applicants and registrants are too intrusive.

      1.  Collection and Use of Personal Information



Section 5 of the Firearms Act provides that a person is not eligible to hold a licence if it is desirable, in the interests of the safety of that or any other person, that the person not possess a firearm.  In determining whether a person is eligible to hold a licence, s. 5 allows criminal convictions for certain offences to be considered, as well as whether an individual has been treated for mental illness or has a history of behaviour that includes violence or threatened or attempted violence against any person.  Section 54 of the Act provides that a licence, registration certificate or authorization may be issued only on application made in the prescribed form containing the prescribed information.



Requiring disclosure of criminal convictions, mental health and past behavior infringes a privacy interest.  However, a privacy violation will be upheld under s. 1 of the Charter if it is necessary to meet a valid legislative objective, and the means of achieving that objective are proportionate and the least intrusive possible.(
)  In a Charter challenge, the burden of justifying a rights infringement is on the government, regardless of whether the individual to whom the legislation applies is seeking a state benefit.  Further, the degree of intrusion relative to other types of invasions of privacy is not particularly relevant, as it is the degree of intrusion relative to the legislative objective that is important.



Preventing firearms from being in the possession of individuals who are not likely to handle them safely is a valid legislative objective.  What is debatable is the extent of information required from individuals applying for a licence in order to meet that objective.  Although s. 5 of the Firearms Act does not set out the exact information that may be collected, so that there may not be a legislative Charter violation, there may nonetheless be an administrative violation that is not justifiable.



Among other things, an application for a licence under the Firearms Act(
) requires applicants to disclose whether, during the past five years, they have been charged, convicted or granted a discharge for an offence involving violence, firearms or drugs; they have been subject to a peace bond or protection order; they or members of their household have been prohibited from possessing any firearm; or they have been reported to police or social services for violence or other conflict in the home or elsewhere.  These questions arguably pass the test under s. 1 of the Charter, in that the information is rationally connected and proportional to the objective of keeping guns out of the hands of persons who may use them unsafely.  An aspect of one question, however, may be irrelevant to an application for a licence and that is whether a person has been discharged for particular offences.



Other questions may be overbroad.  An application for a firearm licence also requires an individual to disclose whether he or she has threatened or attempted suicide during the past five years; been diagnosed or treated for depression, alcohol, drug or substance abuse, behavioural problems or emotional problems during the past five years; or experienced divorce, separation, breakdown of a significant relationship, job loss or bankruptcy during the past two years.  As s. 5 of the Firearms Act only mentions criminal convictions, violent behaviour and treatment for a mental illness as relevant factors in the consideration of a firearm licence, some of the preceding questions may not even be contemplated under the Act.  Additionally, some may not be rationally or proportionally connected to the objective of public safety, depending on evidence of a sufficient link between such things as job loss, divorce and bankruptcy and the use of guns.



On the other hand, the questions are limited in that they only require information dating back to as many as five years.  After consideration of the relevant evidence, a court may find that there is a sufficient connection between the requested information and the decision to grant a firearm licence.  How the information is used and shared with other governmental bodies may also impact whether it is appropriately requested and disclosed.  Dr. Morton expresses concerns over the ability of firearms inspectors to access police information that is not necessarily relevant to their inspections or the issuing of licences.  If personal information is used only for the purpose of decisions to issue licences and other “regulatory” purposes under the Firearms Act, there is less likely to be a Charter violation, as an individual has a lower expectation of privacy in relation to ordinary regulatory activities.(
)  If the information is shared with or taken from police for other purposes, the use of the information may be subject to greater scrutiny, either as a violation of liberty under s. 7 of the Charter, or possibly an unreasonable search and seizure of information under s. 8.(
)


Applying some of the factors relating to a violation of informational privacy outlined in Jarvis, the nature of some of the information in a firearm licence application form appears to be relatively personal and intrusive.  However, the relationship between the Canada Firearms Centre and a person applying for a licence is “regulatory” in nature.  It is not a question of being prosecuted for any offence, as the information is used for the purpose of issuing or denying a licence.  Providing information in the context of possible prosecution is discussed elsewhere in this paper.(
)


Still, some of the questions asked of firearm applicants may go beyond the purpose for which they are intended.  Whether or not this administrative application of the Firearms Act justifiably infringes the right to informational privacy under s. 1 of the Charter is difficult to determine, as it would depend on judicial analysis of the various criminological, sociological and other evidence that is beyond the scope of this paper.  Opinions from the Privacy Commissioner of Canada would certainly be relevant, as would evidence regarding the type of information being collected by firearms officials from police databases.  Whether or not the Firearms Act violates the Quebec Charter of Human Rights and Freedoms(
) would require a separate analysis of that legislation and relevant judicial consideration.

      2.  Access to One’s Personal Information



Dr. Morton argues that the Firearms Act violates the right to privacy in that Canadians are unable to access and correct information about them in the Canadian Firearms Registry.



Individuals have a general right (with exceptions) to access and correct their personal information under the Privacy Act.(
)  However, the Supreme Court of Canada has not yet decided whether this is a constitutional right.  In a recent case, it chose not to determine whether a reasonable expectation of access to one’s personal information is a corollary to the reasonable expectation of privacy under the Charter.  The Federal Court of Appeal, in the same case, had found that the ability to control the accuracy and dissemination of one’s personal information is an element of the right to privacy.(
)


Whether or not an individual’s rights under the Charter have been infringed by the failure to correct personal information probably depends on the circumstances of a particular case and the specific harm caused.  On the face of the legislation, the Firearms Act does not appear to contain a violation of a right of access to personal information, even assuming such a constitutional right exists.  That said, there may be an administrative Charter violation or a private cause of action if, for example, erroneous information were to prevent someone from obtaining a firearm licence to which he or she would otherwise have been entitled.

SECTION 11(d):  RIGHT TO PRESUMPTION OF INNOCENCE

11.  Any person charged with an offence has the right

…

(d) to be presumed innocent until proven guilty according to law in a fair and public hearing by an independent and impartial tribunal; 



Dr. Morton argues that ss. 107 and 112(4) of the Firearms Act unjustifiably place the onus on the accused to prove his or her innocence.  These sections read:

107.  Every person commits an offence who, without lawful excuse the proof of which lies on the person, alters, defaces or falsifies

(a) a licence, registration certificate or authorization; or

(b) a confirmation by a customs officer of a document under this Act.

112.(4)  Where, in any proceedings for an offence under this section [failure to register certain firearms], any question arises as to whether a person is the holder of a registration certificate, the onus is on the defendant to prove that the person is the holder of the registration certificate.

   A.  Reverse Onus Provisions Generally



Any provision creating an offence which allows for the conviction of an accused notwithstanding the existence of a reasonable doubt on any essential element infringes ss. 7 and 11(d) of the Charter.(
)  In analyzing a “reverse onus” provision, courts may find that it violates the presumption of innocence in s. 11(d) but will go on to determine whether it is justifiable under s. 1, even if there is the possibility of a criminal conviction and imprisonment.



In R. v. Laba (“Laba”),(
) a case involving a Criminal Code provision that made it an offence for anyone to sell or purchase any rock, mineral or other substance that contains precious metals “unless he establishes that he is the owner or agent of the owner or is acting under lawful authority,”(
) the Supreme Court of Canada found a violation of s. 11(d) of the Charter that was not justified under s. 1.  Although the Court found a pressing and substantial objective in preventing theft of precious metal ore, and a rational connection to the reverse onus provision in that an accused is in a better position than the Crown to prove ownership, it found that the s. 11(d) right was not minimally impaired.  Specifically, the provision went too far in imposing a legal (i.e. absolute) burden rather than only an evidentiary burden.  The Supreme Court accordingly “read down” the provision so that an accused needed only to raise a reasonable doubt of his or her guilt in order to escape liability.



Likewise, in R. v. Holmes (“Holmes”), a majority of the Supreme Court found that the words “without lawful excuse, the proof of which lies upon him” were capable of creating a legal burden but interpreted them to require the accused to raise only a reasonable doubt, so that the provision did not amount to a reverse onus that violated s. 11(d).(
)  Two of five justices, however, found that the provision violated the Charter and would have removed the impugned words altogether.



Given Laba and the majority decision in Holmes, the provisions of the Firearms Act reproduced above would probably be interpreted as only imposing an evidentiary burden on an accused.  In other words, a person accused of defacing a document or not having a registration certificate would need only to raise a reasonable doubt as to their guilt.  Such evidentiary burdens have been justified as follows:

On the other hand, I believe that the imposition of an evidentiary burden upon the accused is justified even though it still impairs the right to be presumed innocent.  I find it unlikely that an innocent person will be unable to point to or present some evidence which raises a reasonable doubt as to their guilt.  Although the imposition of an evidentiary burden violates the presumption of innocence I find that this only minimally increases the likelihood of an innocent person being convicted and represents a justifiable limitation upon the right to be presumed innocent.(
)


Persons accused under s. 112(4) of the Firearms Act can likely raise evidence that they possess a registration certificate through their own testimony, that of a witness, or by obtaining a copy of the certificate from the Canada Firearms Centre.  A person accused of defacing a document under s. 107 can probably offer a justification as to why he or she may have tampered with a document through his or her own testimony.  Courts have upheld reverse onus provisions where it is reasonable to expect that the accused has personal knowledge and can give an explanation that can rebut the onus.(
)


As for decisions of the Supreme Court of Canada that have struck down particular reverse onus provisions, they can probably be distinguished from the reverse onus provisions in the Firearms Act.(
)  In R. v. Oakes,(
) the Narcotic Control Act(
) required an accused to prove that he or she did not possess an illegal substance for the purpose of trafficking.  As the Court interpreted this to mean proof on a balance of probabilities, the possibility existed of a conviction despite a reasonable doubt, which violated s. 11(d) of the Charter.  Further, there was no rational connection between the basic fact of possessing an illegal substance and the presumed fact of possessing it for the purpose of trafficking, as a person could just as rationally possess it not for the purpose of trafficking.  Similarly, in R. v. Whyte,(
) a Criminal Code provision presuming that an intoxicated person sitting in the driver’s seat of a vehicle intended to drive it(
) was found to infringe the Charter because a person could also be in the driver’s seat for a different purpose, such as resting or sobering up.  Section 112(4) of the Firearms Act, on the other hand, links the fact of not producing a registration certificate with the presumed fact of not possessing a registration certificate as required by the Act.  The basic fact appears to relate to an essential element of the offence.(
)
Section 107 of the Firearms Act differs from other reverse onus provisions in that it sets out the defence of lawful excuse after the Crown first proves the essential element of the offence, being that a person altered, defaced or falsified a document.  This was the nature of the provision in Holmes, which made it an offence to possess house-breaking instruments unless one had a lawful excuse.(
)  That provision was interpreted by a majority of the Supreme Court of Canada to mean that an accused need only raise a reasonable doubt as to guilt.  The majority further noted that the defence of lawful excuse was added by Parliament to the provision in Holmes in order to allow a person to escape conviction for what previously had no defence of lawful excuse at all.  As in Holmes, s. 107 of the Firearms Act adds the defence of “innocent purpose” to what could have been a provision with no defence at all, if Parliament had chosen to enact one.  In other words, s. 107 is arguably valid, with or without the defence of lawful excuse, as the Crown still must prove the essential element of the offence of altering or defacing a licence, registration certificate, authorization or confirmation.

   B.  Reverse Onus Provisions Under the Previous Firearms Legislation



The constitutional validity of the former provisions of the Criminal Code(
) that required an accused charged with a firearms offence to prove that he or she held the necessary permit or certificate for the firearm, were considered in R. v. Schwartz (“Schwartz”).(
)  Four members of the Court (which constituted a majority of six) found that the provisions did not violate the Charter:

Although the accused must establish that he falls within the exemption, there is no danger that he could be convicted under s. 89(1) [possession of a restricted weapon], despite the existence of a reasonable doubt as to guilt, because the production of the certificate resolves all doubts in favour of the accused and in the absence of the certificate no defence is possible once possession has been shown.  In such a case, where the only relevant evidence is the certificate itself, it cannot be said that the accused could adduce evidence sufficient to raise doubt without at the same time establishing conclusively that the certificate had been issued.  The theory behind any licensing system is that when an issue arises as to the possession of the licence, it is the accused who is in the best position to resolve the issue.  Otherwise, the issuance of the certificate or licence would serve no useful purpose.  Not only is it rationally open to the accused to prove he holds a licence (see R. v. Shelley, [1981] 2 S.C.R. 196, at p. 200, per Laskin C.J.), it is the expectation inherent in the system.(
)
The majority accordingly found no violation of s. 11(d) of the Charter.  Even if there had been a violation, they would have upheld the legislative provisions under s. 1.



Two dissenting justices, however, found an unjustifiable Charter violation.  Although the objective of the provision was valid, they concluded that it did not minimally impair the rights of an accused.  Further, the Crown was found to be in a position to prove the offence without the reverse onus:

Part II.1 of the Code, which contains s. 106.7(1),(
) represents the latest attempt by Parliament to strike the proper balance between the interest of Canadian society in protecting its members from violent actions and the freedom of individuals to possess and use guns for legitimate purposes.  It embodies wholly legitimate societal concerns for stricter regulation and control of guns and other offensive weapons.

[But h]ere, the proved fact, possession of a restricted weapon, in no way tends rationally to prove the presumed fact, that the accused does not have a registration certificate.

It is true of course that it would be very easy for the accused in this case to testify whether or not he had a registration certificate, but in almost every case, the accused is one of the people best able to explain what happened.  Yet it is a fundamental value in our society that we not force the accused to testify, even when the accused is the only person who can answer the question.  When there are other witnesses available, as in the present situation, there is even less reason to expect the accused to explain events.

… It will be a relatively easy matter for the Crown to determine if the person has a registration certificate, by enquiring with the local registrar for the area where the accused lives or has a place of business.  The local registrar, almost always a police officer or employee of the police, will be able to say whether any application from the accused has ever been received; if not, it is reasonable to conclude the accused did not have a registration certificate, as no other official could have processed the application. … 

It is not unreasonable to require the Crown to consult information within the knowledge of the police and to be ready if necessary to produce that information in court.(
)
It was also stated:

… The objective of a section such as s. 106.7(1) is to relieve the prosecution of the inconvenience -- a slight one in these days of computers and of instant communication facilities -- of securing a certificate from the appropriate authority attesting to the absence of any record establishing registration.  It is in no way part of the arsenal in the war against crime involving weapons.  Its sole purpose is administrative convenience.  When the cost of this convenience is the restriction of an accused’s rights under s. 11(d) in the context of the prosecution of a Criminal Code offence, it is clearly not an objective of sufficient importance to warrant overriding such a right.(
)


The two dissenting opinions in Schwartz make it arguable that s. 112(4) of the Firearms Act (and perhaps s. 107 by analogy) violates the Charter.  However, the majority decision must of course be borne in mind, as should the decisions in Laba and Holmes discussed above, which “read down” the impugned position so that there was only an evidentiary burden on the accused.  Further, one of the dissenting justices in Schwartz limited the scope of his decision:

I would conclude that the application of s. 106.7(1) to a person charged with an offence under s. 89(1) [possession of a restricted weapon] is constitutionally invalid.  This does not mean, however, that s. 106.7(1) is completely invalid.  The section 1 analysis in this case has depended heavily on the nature of registration certificates, including the strict limitations on the area of possession of the restricted weapon and the highly localised administration of the registry system.  The section 1 analysis of the presumption in connection with other Part II.1 offences, concerning different certificates or permits, may have a different outcome.  For example, firearms acquisition certificates are valid throughout Canada (s. 104(12)).  Carrying permits and transport permits allow the owner of a restricted weapon to possess it in different areas, possibly crossing from one police jurisdiction to another (s. 106.2(10)).  The justification for s. 106.7(1) in connection with these documents will likely involve different issues and a different s. 1 analysis.  Since this case does not involve these types of permits or certificates, I would limit the holding in this case to the conclusion that the application of s. 106.7(1) to a person charged with an offence under s. 89(1) cannot be justified under s. 1 of the Charter.(
)  [Emphasis added.]


Given the differing opinions in Schwartz and changes between the previous and current firearms legislation, it is difficult to predict how a court might view ss. 107 and 112(4) of the Firearms Act today.  The fact that the Firearms Act now requires virtually all firearms to be registered could influence the analysis.  It could be argued, for example, that the reverse onus in s. 112(4) is now connected to a less pressing and substantial objective in that restricted or more dangerous firearms are not the only ones at issue.  Further, the majority decision in Schwartz rested in part on the existence of an additional Criminal Code provision that stated that a document purporting to be a firearms acquisition certificate, registration certificate or permit is evidence of the statements contained therein.  No equivalent provision appears in the Firearms Act.



On the other hand, the dissenting judgment in Schwartz was limited in scope and the subsequent decision of the Supreme Court of Canada in Laba suggests that reverse onus provisions should be interpreted so that they are constitutional rather than the impugned words being removed or the provision being struck down altogether.  This could mean that a court would interpret ss. 107 and s. 112(4) as only requiring an accused to raise a reasonable doubt as to guilt, which would not offend the presumption of innocence in s. 11(d) of the Charter.

SECTION 9:  RIGHT AGAINST ARBITRARY DETENTION

9.  Everyone has the right not to be arbitrarily detained or imprisoned.



Dr. Morton claims that the inspection provisions contained in ss. 102 to 105 of the Firearms Act allow for arbitrary detention and thus infringe s. 9 of the Charter.  He refers to R. v. Therens as support for the principle that a detention can include being stopped by a government official and/or agent of the state to be asked questions.  In particular, he considers s. 103 of the Firearms Act to be “arbitrary detention” in the absence of a warrant, because any person found in the place being searched is required to assist the inspector in carrying out his or her inspection, and the inspection is at the absolute discretion of the official conducting it.

   A.  Is There a Detention Under Section 103 of the Firearms Act?



It appears that when an inspector exercises his or her powers under s. 103, he or she is detaining someone.  As noted by Dr. Morton, a detention can include being stopped by a police officer or state agent to answer questions.  This is particularly the case when criminal sanctions attach to a failure to comply with the demands of a state agent,(
) as there are in the Firearms Act.(
)  In addition, as stated by Dr. Morton, the use of the words “cause to be used,” “cause to be reproduced,” “shall” and “require” in ss. 102 and 103 of the Act, are indicative of the coercive nature of the “request” for assistance.  However, the real question here is not whether or not s. 103 authorizes a detention, but whether or not the detention authorized is arbitrary.

   B.  Is a Detention Under Section 103 of the Firearms Act Arbitrary?



While a court would almost certainly conclude that an inspector, exercising his or her authority under s. 103 of the Firearms Act, is detaining someone, it is doubtful that a court would consider this detention to be “arbitrary,” at least when the person being detained is the owner of the firearm or the owner and occupier of the place being inspected.  



As was stated by the Ontario Court of Appeal in R. v. Simpson,(
) “[i]f the detention is lawful it is not arbitrary unless the law authorizing the detention is arbitrary.”(
)  Section 103 of the Firearms Act, when read in conjunction with ss. 102 and 104, makes the detention authorized by the Firearms Act according to law.  The question which must be asked, then, is whether or not the provisions are arbitrary.



There is a better argument to be made that a detention under s. 103 of the Firearms Act is arbitrary, albeit authorized by law, if the person from whom the inspector demands assistance is not the owner of the firearm or the owner or occupier of the place being inspected.  If the person asked to assist with the inspection is just a random person who happens to be in the premises at the time, and if the premises being inspected are being inspected without a warrant, this may be construed as an “arbitrary” detention by the courts.  Such a situation has much in common with a random stop of a motorist by the police on a highway for the purpose of determining whether or not the motorist is driving while impaired.  Courts have construed this type of detention to be arbitrary and thus an infringement of s. 9 of the Charter.(
) 



It is important to note, however, that in cases involving random checks on the highway for drunk drivers, although the detention was considered arbitrary and thus an infringement of s. 9 of the Charter, the stops were considered reasonable limits to s. 9 rights under s. 1 of the Charter.  This is due to the pressing and substantial objective of preventing drunk driving, the rational connection between the stop and the objective, the fact that the stops per se only minimally impair s. 9 Charter rights, and the fact that the salutary effects of the objective and the measures taken to meet that objective outweigh the deleterious effects of the arbitrary detention.  It is possible that similar arguments would be successful in the context of s. 103 of the Firearms Act, given that the Supreme Court of Canada has expressed its approbation for the public safety purpose which underlies the Firearms Act in the Firearms Reference decision, and given that there appears to be a rational connection between the demand for assistance with the inspection and the public safety objective which the inspections are designed to serve.  With respect to the minimal impairment test and salutary and deleterious effects balancing required by Oakes, it is difficult to predict the conclusions a court would reach with respect to these factors in the absence of evidence.(
) 



By contrast, if the person being asked to assist with the inspection is the owner of the firearm or the owner or person in charge of the premises being inspected, it seems more likely that the detention would not constitute an arbitrary detention.  As was stated by the Supreme Court of Canada in R. v. Hufsky,(
) a detention which may be undertaken at the discretion of a state agent “is arbitrary, if there are no criteria, express or implied, which govern its exercise.”  With respect to the Firearms Act, the detention authorized by s. 103 is governed by criteria.  The person who is obligated to assist the inspector must be at the place being inspected, the assistance he or she must provide is limited to “reasonable” assistance, he or she is only obligated to provide that assistance in relation to the powers granted to the inspector pursuant to s. 102, and the information he or she is obligated to provide is limited to information “relevant to the enforcement of the Act or regulations.”  The information requested by the inspector must also be “reasonable.”  Given that the inspector may only solicit assistance in line with his or her statutory powers to inspect, and given that the assistance which an individual at the inspected location is required to provide must be “reasonable,” it seems unlikely that a court would conclude that the detention was arbitrary.



If, however, the inspector were to exceed his or her authority under the Firearms Act, and ask many irrelevant questions of the owner of the firearm or the owner or person in charge of the premises during the course of the inspection, or were to ask the owner or person in charge to provide more assistance than was reasonable, this might constitute arbitrary detention within the meaning of s. 9 of the Charter.  To make such a claim, however, one would need an actual rights claimant who had been subjected to such an experience.  Based on the statutory provisions themselves, this claim would be unlikely to succeed.

SECTION 10(b):  RIGHT TO COUNSEL

10. Everyone has the right on arrest or detention

…

(b) to retain and instruct counsel without delay and to be informed of that right;

Dr. Morton claims that s. 103 of the Firearms Act, which requires any individual at a location being inspected to provide “all reasonable” assistance to the inspector, infringes the right to counsel guaranteed by s. 10(b) of the Charter.


While there are many cases which stand for the principle that a right to counsel (or at least to be informed of one’s right to counsel) is activated as soon as someone has been detained,(
) it is not possible to determine whether or not there has been a s. 10(b) Charter violation in the abstract.  An inspector, as a state actor, who refused to inform an individual of his or her right to counsel during an inspection when the inspector required his or her assistance could be in violation of s. 10(b) of the Charter, presuming that the detention is the type of detention giving rise to s. 10(b) rights.  Conversely, an inspector who did not require the assistance of a person during an inspection, or who did require the assistance of the person but informed the person of his or her right to counsel and allowed him or her time to exercise those rights, might not be in violation of the Charter, even if the detention is the type of detention giving rise to s. 10(b) rights.  Without a state actor and a rights claimant, however, one cannot establish a s. 10(b) rights violation.



Even if a particular claimant were to allege that his or her s. 10(b) rights had been violated during the course of an inspection conducted under ss. 102 to 105 of the Firearms Act, because the inspector had demanded his or her assistance but had not informed him or her of the right to counsel, not every detention gives rise to s. 10(b) rights.  While a detention by the police will generally constitute an infringement of s. 10(b) Charter rights,(
) “detention” by other state agents will not always do so.  For example, in R. v. Simmons, (“Simmons”),(
) a majority of the Supreme Court of Canada concluded that a pat or a frisk search conducted by a customs official did not constitute a detention giving rise to the right to counsel under s. 10(b) of the Charter, but a skin or strip search conducted by a customs official did.  This was because although a person going through customs generally expects to be searched, a person subjected to a strip or skin search is clearly subject to restraint, the search of his or her body is invasive, control is placed over his or her movements, and the person could face legal consequences if the search during the detention turned up something like illegal drugs.(
) 



By contrast, in Dehghani v. Canada (Minister of Employment and Immigration), (“Dehghani”)(
) the Supreme Court of Canada held that a referral to an immigration officer for a secondary inspection in a private room, where an individual was compelled to answer questions, did not constitute a “detention” within the meaning of s. 10(b) of the Charter, despite the fact that the person being examined was under a statutory duty to answer questions and could face criminal penalties for making false or misleading statements to an immigration officer.(
)  In coming to this conclusion, the key factors for the Court appeared to be the absence of stigma associated with answering questions(
) and the fact that the statutory provisions which allowed the immigration officer to ask these questions were “logically and rationally connected to the role of immigration officials in examining those persons seeking to enter the country.”(
)


It is therefore possible that, if asked to examine this issue in the context of a Firearms Act inspection conducted with the assistance of someone at the place of inspection, but where the inspector had not informed the individual of his or her s. 10(b) rights, a court would conclude that the “detention” under the Firearms Act has more in common with the “detention” in Dehghani than it does with the “detention” in Simmons.  Accordingly, the court may find that the s. 10(b) right to counsel does not arise.

SECTION 2(b):  FREEDOM OF EXPRESSION

2.  Everyone has the following fundamental freedoms:

…

(b) freedom of thought, belief, opinion and expression, including freedom of the press and other media of communication; 

   A.  Right to Say Nothing Under Section 103 of the Firearms Act


Dr. Morton argues a first violation of freedom of expression concerning the inability to say nothing in response to a request for assistance and information from an inspector under s. 103 of the Firearms Act.



Freedom of expression necessarily entails the right to say nothing or the right not to say certain things.(
)  However, in the context of s. 103 of the Firearms Act, the right that is at stake is probably better characterized as the right against self-incrimination, or the right to remain silent, which falls under s. 7 of the Charter.  Even if the alleged violation were framed under s. 2(b) of the Charter, the analysis would be very similar to the extent that a Charter right may be limited for justifiable reasons.



As discussed previously in this paper in the context of s. 105 of the Firearms Act, the right against self-incrimination is not broadly construed on an abstract level.(
)  Additionally, the right to remain silent must be balanced against the state interest in obtaining information (i.e. “searching for the truth”).(
)  A person’s choice to engage in the regulated activity and the degree of state coercion are two relevant factors.  Here, there is limited coercion to the extent that a person has the choice of whether or not to possess a firearm and therefore be subject to the Firearms Act.  The purpose of obtaining the information and the nature of the relationship between the individual and the state at the time that it is provided is also important.  The possibility of a future adversarial relationship (such as criminal proceedings) will not generally give rise to a Charter violation if the information is collected at the time simply for effective regulation of an activity.(
)  Here, however, the reason that an inspector would be requesting information under s. 103 is for the purpose of ascertaining a contravention under the Act.  This may mean that the provision unjustifiably violates the right against self-incrimination.



On the other hand, s. 103 is limited in that a person is only required to give “reasonable assistance” to an inspector and “information relevant to the enforcement of this Act or the regulations that he or she may reasonably require.”  As the obligation is qualified, a person would be in a position to withhold information if he or she knew it was not in his or her interests to provide it.  More importantly, however, s. 104 of the Firearms Act only allows an inspector to enter a dwelling-house to make an inspection if there has been reasonable notice to the owner or occupant(
) and consent or a warrant.  Further, an inspector may only inspect those parts of a house that he or she has reasonable grounds to believe contain a firearm or relevant record.(
)  There are accordingly procedural safeguards that protect a firearm owner and which suggest that the inspection scheme does not infringe the right against self-incrimination or the right to remain silent.  If a person does not wish to assist an inspector, he or she may refuse entry.  For an inspector to enter with a warrant, a justice must authorize the entry on the basis of sworn evidence that entry has previously been refused, or is likely to be.(
)  A similar scheme of inspections, including a provision requiring a tax payer to reasonably assist an investigator, was upheld by the Supreme Court of Canada in R. v. Jarvis in the context of the Income Tax Act.(
)


On its face, s. 103 appears not to infringe the Charter.  If, in an individual case, a person were charged with a criminal offence because of information that he or she was forced to provide under s. 103, a greater liberty interest under s. 7 might be at stake.  In such a case, the accused could argue that the evidence against him or her should be excluded.(
)  This possibility, however, is not sufficient to strike down a section such as s. 103 altogether.

   B.  Firearm Ownership as Expression



Dr. Morton argues that the ownership of firearms qualifies as a form of expression protected under s. 2(b) of the Charter, and that this form of expression is unjustifiably violated by the Firearms Act.



It is very likely that possession of a gun constitutes a form of expression, as non-written and non-oral communication has often been recognized as such.(
)  It is also probable that the private nature of firearm ownership or collection would enhance this conclusion.(
)  However, like many other forms of expression, possession of a gun is justifiably limited in certain circumstances.  In a case directly challenging the Firearms Act on the basis that it violated freedom of expression, a judge of the Alberta Provincial Court stated:

In summary, this court finds that there has been no infringement of the accused’s rights under s. 2(b) of the Charter by virtue of sections 89(1) or 91(1) of the Criminal Code.  The accused, and anyone else for that matter, is entirely free to protest firearms legislation and a legislative prohibition on bringing weapons (including such things as firearms) to a public meeting does not infringe anyone’s right to “freedom of expression” under s. 2 of the Charter.  However, if I am in error on this point, it is also the court’s opinion that the intimidating and dangerous nature of firearms will warrant infringement of that right as a reasonable limit, demonstrably justified, in a free and democratic society, given the clear dangers that firearms pose.(
)  [Emphasis added.]

This excerpt explains that even if ownership of a gun qualifies as a protected form of expression, that right of expression may be restricted.



Although the above comments were limited to possession of a firearm as a means of expressing a political view, the judge also addressed the effect of the registration requirements of the Firearms Act on freedom of expression:

Further, the court finds that there is no connection at all between the accused’s right to “freedom of expression” and the requirement to hold a valid and subsisting license pursuant to s. 91 of the Criminal Code.(
)
Arguably, even if gun ownership constitutes a protected from of expression, the Firearms Act does not infringe it with respect to most people.  An individual who is entitled to own a firearm is not prevented from doing so; it is just that he or she must obtain a licence and registration certificate in order to legally exercise the right of expression.  The need to meet certain regulatory requirements in order to exercise a form of expression has been found not to violate the Charter.(
)  With respect to individuals who are denied a firearm licence, the Act would likely be upheld as justifiably limiting expression in order to protect society from those who should not own guns.(
)
SECTION 26:  OTHER RIGHTS AND FREEDOMS

26.  The guarantee in this Charter of certain rights and freedoms shall not be construed as denying the existence of any other rights or freedoms that exist in Canada.



Section 26 recognizes the existence of other rights and freedoms in Canada that are not expressly mentioned in the Charter.  Dr. Morton alleges two such rights:  the right to bear arms and the right to own property.



It must first be stated that s. 26 does not constitutionally protect any rights and freedoms that exist in Canada but that are not found in the Charter.  The section does not incorporate rights into the Charter but merely makes it clear that the Charter is not to be construed as taking away any existing undeclared rights and freedoms.(
)  Accordingly, infringement of any right preserved by s. 26 does not necessarily result in a Charter violation.

   A.  Right to Bear Arms



Dr. Morton argues that the right to bear arms has been entrenched in constitutional and quasi-constitutional documents for three centuries and has been recognized in judicial interpretation.  He cites a connection between the right of self-defence and the rights to life, liberty and security of the person.  The right to self-defence is discussed above in the context of physical security under s. 7.  The right to bear arms or possess firearms as a proprietary right is discussed in the next part of this paper.



As for a right to bear arms per se, the Supreme Court of Canada has stated that one does not exist in Canada:

Canadians, unlike Americans, do not have a constitutional right to bear arms.  Indeed, most Canadians prefer the peace of mind and sense of security derived from the knowledge that the possession of automatic weapons is prohibited.(
)
Historical legal evidence of a right to bear arms emanating from Britain and various enactments, including the British North America Act,(
) has also been reviewed by courts, resulting in the same conclusion that there is no right to bear arms in Canada.(
)  The fact that gun ownership has been regulated for over one hundred years has been cited as evidence that Canadians enjoy no right to bears arms.(
)


Even if there were a right to bear arms, the Firearms Act arguably does not infringe it.  As mentioned in other parts of this paper, the Firearms Act does not restrict the ability of most people to own guns.  While it does prevent some individuals from possessing a firearm where it is in the interest of public safety, this has been found to be a valid legislative objective(
) and a justifiable limitation on individual rights.(
)  For persons entitled to posses a firearm, the requirement to obtain a licence and registration certificate itself has little impact on that ability, regardless of whether gun ownership is viewed in terms of liberty, security of the person, self-defence, privacy, expression, the right to bear arms or the right to property.  Many considerations regarding the purpose of the Firearms Act and the extent to which it justifiably infringes individual rights apply across various sections of the Charter.



In summary, there is no right to bear arms in Canada.  Even if one were to exist, Dr. Morton acknowledges that it is not absolute and may be limited under s. 1 using the Oakes test.(
)  While the s. 1 analysis varies depending on the specific Charter violation and is discussed in specific contexts throughout this paper, a more general s. 1 analysis appears as the last part of this paper.

   B.  Right to Property



Dr. Morton argues that the right to property is one of the oldest and most fundamental rights in British-Canadian legal history and that an evolving interpretation of the Charter should result in its constitutional protection.



A right to possess firearms and ammunition in a safe manner has been found in favour of aboriginals as part of their right to hunt.(
)  However, this has been based on their treaty rights and the Indian Act, not the Charter.  In other cases, a limited constitutional right to property has been recognized, such as the right not to have one’s property confiscated without compensation.(
)  However, with respect to a general right to own property, or a specific right to own a firearm, courts have consistently found that these rights do not exist under the Charter or, alternatively, that they may be limited in a free and democratic society.

      1.  There is Only a Limited Right to Property



Dr. Morton argues that a right to property is protected because s. 26 of the Charter recognizes other rights that exist in Canada, and the right to property is present in section 1(a) of the Canadian Bill of Rights (the “Bill of Rights”):(
)
1.  It is hereby recognized and declared that in Canada there have existed and shall continue to exist without discrimination by reason of race, national origin, colour, religion or sex, the following human rights and fundamental freedoms, namely,

(a) the right of the individual to life, liberty, security of the person and enjoyment of property, and the right not to be deprived thereof except by due process of law;

The Bill of Rights is not a constitutional document and a right to property was not repeated in the Charter.  Nonetheless, it is true that federal legislation is invalid to the extent that it conflicts with the Bill of Rights.(
)  Dr. Morton also cites much historical and other interpretive evidence in advancing a right to property.



Framers’ intent and legal-historical evidence are relevant in interpreting legislation where there is ambiguity.  Here, however, s. 26 only gives recognition to rights that already exist in Canada and the Bill of Rights, which is probably the strongest and most relevant evidence of an overall right to property in Canada, only provides for a limited right:

[I]n contrast to the Charter of Rights and Freedoms, the due process provision of sec. 1(a) of the Bill of Rights is procedural as opposed to substantive. …

… it is clear that whatever right one has to “enjoyment of property” it is modified by the last clause, i.e., “the right not to be deprived thereof except by due process of law.”  Therefore, as long as it does not exceed its legislative jurisdiction, and as long as it observed “due process of law,” Parliament can interfere with "the right of the individual to enjoyment of property.”(
)
Although the above excerpt is taken from the Manitoba Court of Appeal decision in R. v. Bryan, the Supreme Court of Canada refused to hear an appeal from that case.(
)  Further, the Supreme Court recently had an opportunity in Authorson v. Canada (Attorney General) (“Authorson”)(
) to clarify the extent of the right to property by indicating what degree of due process, both generally and in the context of a deprivation of property, is required by the Bill of Rights:

… s. 1(a) may be seen as conferring procedural protections against the deprivation of property that existed in 1960.  Certain procedural rights in this regard have long been recognized … [such as] a right to have notice of accusations made and an opportunity to make a defence where [property is being withheld].  Where the law requires the application of discretion or judgment to specific factual situations, notice and an opportunity to contest may be required.(
)


The types of procedural safeguards mentioned in the above excerpt are present in the Firearms Act so that one’s enjoyment of property is probably not unjustifiably impacted, whether in contravention of the Bill of Rights or, through s. 26, the Charter.  When an individual is denied a firearms licence, he or she has recourse to a provincial court judge.(
)  There is accordingly an ability to contest a governmental deprivation of property, as required by Authorson.  As for the requirement to register one’s firearm, it is very unlikely that this would even be considered a deprivation of property.



Also in Authorson, the Supreme Court of Canada discussed whether the Bill of Rights contains any substantive, as opposed to procedural, right to property.  A substantive right is one that would protect an item of property per se, rather than allow it to be taken or withheld as long as there is due process.  The Supreme Court was reluctant to recognize one:

… [In] Curr v. The Queen, [1972] S.C.R. 889, … Laskin J., at p. 902, suggested “extreme caution” in importing substance into the due process guarantees of the Bill of Rights:

The very large words of s. 1(a), tempered by a phrase (“except by due process of law”) whose original English meaning has been overlaid by American constitutional imperatives, signal extreme caution to me when asked to apply them in negation of substantive legislation validly enacted by a Parliament in which the major role is played by elected representatives of the people.

…

Substantive Due Process Rights in Property

…

The Bill of Rights protects only rights that existed at the time of its passage, in 1960.  At that time it was undisputed, as it continues to be today, that Parliament had the right to expropriate property if it made its intention clear.

…

While the due process guarantees may have some substantive content not apparent in this appeal, there is no due process right against duly enacted legislation unambiguously expropriating property interests. 
)  [Emphasis added.]

If there is no substantive property right to protect against the expropriation of a property interest (in Authorson, it was past interest on veterans’ pensions), there is likely no substantive right to possess a gun, or to possess it without registering it, that is infringed by the Firearms Act.  Being deprived of property altogether is certainly a greater infringement, which has been found not to be substantively protected by the Bill of Rights.



Even assuming that guarantees in the Bill of Rights, or entitlements found elsewhere in legal and historical sources, are constitutionally protected by virtue of s. 26 of the Charter, the right to property has been recognized in Canada in a limited form only.  There must be due process in any deprivation of property but there is generally no substantive right in an item of property itself.  More importantly, s. 26 does not constitutionally protect any additional rights in Canada.

      2.  A General Right to Property Would Not Extend to Firearms



Authorson did raise the possibility that “the due process guarantees may have some substantive content not apparent in this appeal.”  The Supreme Court of Canada also stated:

Although this Court has not yet recognized substantive rights stemming from due process, Re B.C. Motor Vehicle Act(
) indicates its willingness to recognize that, in the proper circumstances, guarantees of process or justice may confer substantive protections.(
)
It is also true that the Charter is a “living tree” that requires an evolving interpretation.(
)  However, even if a general right to own property is or becomes protected by the Charter, ownership of a gun would likely not be included within that right.  Alternatively, it may be justifiably limited in the interests of societal protection.  Simply put, this is because, unlike other types of property, firearms may pose a danger.



The Supreme Court of Canada has suggested that there is no fundamental right to own a gun or any other instrument of potential destruction, as it is a privilege.(
)  Cases have also concluded that the right to possess a firearm does not affect a subject’s liberty interest and that confiscation of a weapon, or more generally the right to possess property, is not protected by s. 7 of the Charter.(
)  Just as gun ownership as a liberty interest may be limited in accordance with the principles of fundamental justice or in the interest of public safety,(
) it may also be limited even if there is a constitutional right to property.



That there is no right to gun ownership has also been found in the context of the firearms legislation itself.  In a Yukon case dealing with a refusal to grant a firearms licence under the Firearms Act, it was stated:

Properly speaking, possession is a privilege which may be withheld or withdrawn if an applicant is, or is perceived to be, a threat to public safety.  The right of which I speak is created by licence, absent which there is no right in this country to possess firearms.  It is clear from the Act that Parliament wants to ensure that should a licence be granted to an applicant, that possession of firearms by that applicant will not pose a risk to public safety.(
)
Even more authoritative are comments by the Alberta Court of Appeal in R. v. Simmermon in the context of Canada’s previous firearms legislation:

In our view, the Provincial Court Judge correctly held that there is no absolute right in Canada to possess whatever firearm a person wishes to possess.  Since 1968, Parliament has limited the right to possess certain classes of firearms and has reserved to itself and the Governor in Council the right to include other weapons and firearms in the classification of prohibited and restricted firearms.  Such legislation has been enacted in the public interest and for the protection of the public.  (See R. v. Hasselwander [1993] 2 S.C.R. 398.) … There is no constitutional right to possession of a specific firearm.  (R. v. Thompson, June 4, 1987, Ont. C.A.) Even if such a right existed, any deprivation thereof is by due process of law.  The Bill of Rights creates no new substantive rights.(
)  [Emphasis added.]

Whether analyzed in terms of liberty and security under s. 7 of the Charter, or enjoyment of property under s. 26 by incorporating the Bill of Rights, there is no absolute right to property in Canada.  Both s. 7 of the Charter and s. 1(a) of the Bill of Rights allow property rights to be limited in accordance with the principles of fundamental justice or due process.(
)
SECTION 15:  RIGHT TO EQUALITY

15.(1)  Every individual is equal before and under the law and has the right to the equal protection and equal benefit of the law without discrimination and, in particular, without discrimination based on race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

(2) Subsection (1) does not preclude any law, program or activity that has as its object the amelioration of conditions of disadvantaged individuals or groups including those that are disadvantaged because of race, national or ethnic origin, colour, religion, sex, age or mental or physical disability.

Dr. Morton argues that the Firearms Act violates the equality rights of rural Canadians, non-aboriginals and married couples.

   A.  The Test for a Section 15 Charter Right Infringement



The test for a violation of equality within the meaning of s. 15 has been stated as follows:

It is now clearly established that the [equality] analysis proceeds in three stages with close regard to context.  At the first stage the claimant must show that the law, program or activity imposes differential treatment between the claimant and others with whom the claimant may fairly claim equality.  The second stage requires the claimant to demonstrate that this differentiation is based on one or more of the enumerated or analogous grounds.  The third stage requires the claimant to establish that the differentiation amounts to a form of discrimination that has the effect of demeaning the claimant’s human dignity.  The “dignity” aspect of the test is designed to weed out trivial or other complaints that do not engage the purpose of the equality provision.(
)
In essential terms, a s. 15 violation requires (a) a differential law or program, (b) differentiation based on a recognized Charter ground, and (c) differentiation that demeans human dignity.  The final stage usually involves deciding whether the group constitutes a “discrete and insular minority” which has been the subject of historical prejudice and stereotyping that the law or program perpetuates, although this factor is not determinative.(
)
   B.  Rural Canadians



Dr. Morton argues that the Firearms Act discriminates against and stigmatizes rural Canadians, who are more likely to own guns, and that its effect is to impose a tax on farmers, ranchers, trappers and hunters, and force them to disclose sensitive information or risk a fine or incarceration.(
)


Status as a rural Canadian may be sufficient to base a violation of equality, as one’s geographical location has not been foreclosed as a ground of discrimination for the purposes of s. 15 of the Charter.(
)  For example, “aboriginality-residence” (off-reserve band member status) has been found to be an analogous ground to the extent that certain aboriginals do not have the choice to live on a reserve and this goes to a personal characteristic essential to a band member’s personal identity.(
)  However, in the same case, the Supreme Court of Canada stated that the “ordinary residence decisions by the average Canadian” are not an analogous ground on the assumption that choice is possible.(
)  It has also been found that residence and location of a farm are not immutable characteristics; that persons who reside and farm within a particular area are not, by reason of their location, members of a discrete or insular minority and have not been historically subjected to discrimination or prejudice; and that the effect of location upon an individual is not linked to the essential factors of dignity or personal identity that section 15 is intended to protect.(
)


Farmers, ranchers, trappers or hunters have also not been recognized as an analogous group to which s. 15 of the Charter applies.  This is presumably because these qualities are likewise not immutable personal characteristics but rather the result of some degree of choice.  While one justice of the Supreme Court of Canada has concluded that the occupational status of agricultural workers constitutes an analogous ground under s. 15 because they can only change their occupation “at great cost,” the majority of the Court in the same case did not find it necessary to consider whether occupational groups fall under s. 15, having found a Charter violation on another basis.(
)  If occupational status has not yet been recognized for the purposes of s. 15, farming, ranching, trapping and hunting as recreational activities (as opposed to one’s livelihood) most certainly have also not been recognized.



It is true that new grounds of discrimination may eventually be acknowledged by the courts and one scholar has argued that the Firearms Act discriminates against Canadians residing in the northern territories, who are more likely to require guns for their livelihood and who often live in remote areas.(
)  But even assuming that one’s status as a rural Canadian, farmer, rancher, trapper or hunter passes the first two parts of the test for a violation of equality under s. 15, in that the Firearms Act has a differential effect on a recognized class, it is not clear that the third requirement has been met.  The third stage requires the claimant to establish that the differentiation amounts to a form of discrimination that has the effect of demeaning the claimant’s human dignity.  Even assuming that rural Canadians are stigmatized as responsible for an increase in the illegal use of firearms, that stigma is probably not perpetuated by the obligation to register one’s firearm.  The obligation applies to all gun owners, including gun owners who reside in urban areas and are probably also subject to a pre-existing stigma relating to criminal activity.



In summary, rural Canadians, farmers, ranchers, trappers or hunters are probably not protected by the Charter’s equality provision, as courts have not recognized general residency or occupational status as an analogous ground of discrimination prohibited by s. 15.(
)  Even if either of these characteristics constituted prohibited grounds, the firearms registry likely does not decrease respect for or the dignity of gun owners so as to infringe s. 15.

   C.  Non-Aboriginals



Dr. Morton argues that provisions in the Firearms Act and accompanying regulations, such as those that make it easier for aboriginals to possess a firearm or be exempt from taking a safety course, discriminate against similarly situated non-aboriginal hunters, trappers, farmers and ranchers for whom firearms are equally important in the pursuit of their livelihood.  Dr. Morton recognizes authority that suggests that preferential treatment of aboriginals is permitted by other provisions in the Charter.(
)  However, he argues that the point of law has not been definitively established and that it only applies, in any event, to treaty rights and provisions of the Indian Act(
) rather than to laws of general application.



Given s. 15(2) of the Charter, which allows laws to ameliorate the conditions of disadvantaged groups, and s. 25, which protects aboriginal rights generally, it appears that even laws of general application may give preferential treatment to aboriginals.  The Supreme Court of Canada has suggested, for example, that a sentencing provision in the Criminal Code(
) that requires judges to consider sanctions other than imprisonment, particularly for aboriginal offenders, does not violate equality.(
)  Even vis-à-vis other disadvantaged minorities, an alternative aboriginal justice program has been held not to violate s. 15.(
)  The case indicated that while groups that are not eligible for participation will necessarily be disadvantaged by a law or program that favours a particular group, what must be avoided is “gross unfairness” to others.  Exempting aboriginals from safety courses or other parts of the Firearms Act is probably not “grossly unfair” to non-aboriginals.



Even if ss. 15(2) and 25 of the Charter do not prevent a possible finding of discrimination under s. 15, non-aboriginals do not appear to have been recognized as a disadvantaged group for the purpose of a constitutional infringement.  In a British Columbia case, non-aboriginals challenged a regulation allowing aboriginal communal fishing licenses, again within the context of a legislative scheme of general application.  The Court concluded that although s. 25 did not apply to defeat the s. 15 discrimination claim, the claimant group did not suffer from any pre-existing disadvantage, vulnerability, stereotyping or prejudice.  On the other hand, the aboriginal community was a discrete and insular minority that had suffered and continued to suffer substantial discrimination and was deserving of and in need of the protection offered by s. 15(1).(
)


Because certain exemptions under the Firearms Act are intended to respond to the unique cultural position of aboriginals, a group entitled to Charter protection, it is unlikely that the Act would be considered to violate the equality rights of non-aboriginals, an as yet unrecognized disadvantaged group for the purpose of s. 15 of the Charter.

   D.  Married (and Unmarried) Couples



Dr. Morton argues that an administrative guideline relating to the Firearms Act discriminates against couples who wish to own a firearm in joint tenancy by not permitting them to register it as such.



While marital status constitutes an analogous ground of discrimination that is prohibited under s. 15,(
) the personal characteristic here is not really marital status but rather a choice regarding property ownership.  Even assuming that a prohibited ground of discrimination has been established, the method by which a couple owns a firearm is not likely to be considered sufficiently connected to their personal identity.  The inability to register a firearm in joint tenancy likely does not impose a burden or withhold a benefit in a manner that promotes the view that an individual is less worthy of respect or dignity.  Indeed, there may not even be a sufficient burden or lack of benefit at all, given that an individual can fairly easily organize his or her affairs to ensure that a firearm passes on death to the person of his or her choice.

SECTION 27:  MULTICULTURAL HERITAGE

27.  This Charter shall be interpreted in a manner consistent with the preservation and enhancement of the multicultural heritage of Canadians.



Dr. Morton argues that the Firearms Act creates a legislative scheme that is not consistent with enhancing and preserving Canada’s multicultural heritage, which includes firearms-related activities on the part of mainly rural Canadians.

Section 27 is an interpretive guideline for other sections of the Charter.(
)  Whether or not gun ownership and firearms-related activities fall within the meaning of Canada’s “multicultural heritage” does not appear to have been considered by the courts.  On one hand, the term has been applied primarily to protect groups of a distinct race, religion, nationality or language,(
) which probably does not include rural Canadians or gun owners.  On the other hand, it has been stated in the context of s. 27 that “a truly free society is one which can accommodate a wide variety of beliefs, diversity of tastes and pursuits, customs and codes of conduct.”(
)  Accordingly, s. 27 may or may not aid in establishing a violation by the Firearms Act of another section of the Charter.

SECTION 1:  REASONABLE LIMITS ON CHARTER RIGHTS

1.  The Canadian Charter of Rights and Freedoms guarantees the rights and freedoms set out in it subject only to such reasonable limits prescribed by law as can be demonstrably justified in a free and democratic society.

In R. v. Oakes,(
) the Supreme Court of Canada set out the test for a justification of a Charter infringement under s. 1.  The onus of proving that a limit on a right or freedom guaranteed by the Charter is reasonable and demonstrably justified in a free and democratic society rests on the party seeking to uphold the limitation, and the standard that is applied is proof on a balance of probabilities.(
)  To warrant overriding a constitutionally protected right or freedom, the Oakes test requires four things:

(1) the impugned legislation or provision must relate to concerns which are pressing and substantial in a free and democratic society;

(2) the means chosen to achieve the legislative objective must be rationally connected to the objective;

(3) the legislation must impair the right or freedom in question as little as possible; and

(4) the means chosen must have deleterious effects that are proportional to both their salutary effects and the importance of the legislative objective.(
)
Dr. Morton acknowledges that the Firearms Act has a valid public policy objective(
) but argues that the last three parts of the Oakes test are not met in that there is no rational connection between the objective of the legislation and the means chosen to achieve it, the legislation does not impair rights as little as possible, and the legislation does more harm than good.

Application of the Oakes test is complex and depends in large part on the empirical evidence that would be before a court, which is simply beyond the scope of this paper to investigate and analyze.  Further, a s. 1 analysis in relation to one provision of an Act may differ from the analysis given to another provision, depending on the Charter interest at stake and the way that the provision is relevant to the overall scheme.  Some comments on possible justification of a specific Charter infringement are made elsewhere in this paper in the context of particular aspects of the Firearms Act.(
)  Likewise, some of the points made by Dr. Morton in the part of his study on s. 1 have already been addressed in the context of other sections of the Charter, such as his argument that there is no evidence of harm to others that comes from possession of ordinary guns(
) and his concern that the Firearms Act has no connection to suicide prevention.(
)  All of the foregoing said, this part of the paper will only provide some general responses to some of the remaining concerns raised by Dr. Morton in the context of the Firearms Act as a whole.

While the Oakes test is the same regardless of the type of legislation, different considerations might apply in a criminal law context, given the particular liberty or other interest that may be involved.(
)  The nature and extent of the Charter infringement plays a role, for example, in determining whether its negative effects are outweighed by the benefits of the legislation.  As criminal law provisions generally only involve one individual and the state, rather than the competing rights of more than one individual, it may also be the case that they are less frequently upheld.  As discussed elsewhere in this paper, the nature of a provision itself will be more important to a Charter analysis that the head of power under which it was enacted.(
)
Although there may be statistics showing a reduction over the years in homicides, suicides and hospitalizations as a result of firearms, it is not clear in what way they would influence a s. 1 analysis, given that any number of such events could justify the legislative objective of public safety.  To meet the first stage of the Oakes test, the legislative objective of the Firearms Act needs to be “pressing and substantial,” not necessarily more pressing and substantial than in the past.  A court would more likely inquire as to whether current numbers of deaths and injuries due to firearms justify the legislation.  That said, the history of firearms-related events could be relevant to the other branches of the Oakes test dealing with the means used to achieve the Act’s goal of public safety.  If a reduction in homicides, suicides and hospitalizations can be attributed to action or phenomena that do not violate Charter rights, this would suggest that particular aspects of the Firearms Act may be unnecessary, or that the disadvantages associated with them are not proportional to the advantage actually gained.

On the other hand, Dr. Morton indicates that gun registration has at least decreased the number of firearm-related homicides in Canada in recent years.  This is likely sufficient to establish a rational connection between the Firearms Act and public safety, even if other criminal uses of firearms have not decreased.  The fact that gun-related crime has not decreased could just as plausibly be the result of insufficient gun registration, which the new Firearms Act attempts to rectify.  Statistics regarding the number of homicides in 1919, when there was no firearm registration in Canada, are probably unhelpful, as crime increases with population and urbanization.  What is important is not whether raw numbers relating to crime have increased or decreased since gun registration but whether there has been a difference, as a result of gun registration, in what would have been the crime rates.  An increase in robberies and restricted weapons offences over time could also be cited to justify firearms registration, rather than establish that it has been ineffective, depending on the causal link.  Again, all of these statistics and other empirical evidence, including experiences of firearms registration in other countries, would need to be evaluated by a court in full and proper context.



The argument that the Firearms Act inappropriately targets law-abiding citizens rather than those more likely to use guns criminally was already partly addressed by the Supreme Court of Canada in the Firearms Reference:

Furthermore, the federal government points out that it is not only career criminals who are capable of misusing guns.  Domestic violence often involves people who have no prior criminal record.  Crimes are committed by first-time offenders.  Finally, accidents and suicides occur in the homes of law-abiding people, and guns are stolen from their homes.  By requiring everyone to register their guns, Parliament seeks to reduce misuse by everyone and curtail the ability of criminals to acquire firearms.  Where criminals have acquired guns and used them in the commission of offences, the registration system seeks to make those guns more traceable.(
)
The above comments suggest that the gun registration system is rationally connected to the overall objective of the Firearms Act, which does not only include decreased gun use by criminals.  Among other things, the legislation also aims to trace stolen firearms, ensure that guns are stored properly to prevent easy access for a murder or suicide, and prevent guns from being licensed to people, even law-abiding citizens, who may not be in a position to handle them safely.(
) 



Although a universal firearm licensing and registration system may be rationally connected to the important objective of public safety (which includes the prevention of accidents and suicides as well as intentional harm), so that the first two parts of the Oakes test are met, the Firearms Act must also impair individual rights as little as possible.  Specific Charter infringements, as raised by Dr. Morton, are discussed elsewhere in this paper, and the Firearms Act may or may not go too far in some of its provisions.



At the fourth stage of the Oakes test, the deleterious effects of legislation must be proportional to, and not outweigh, its salutary effects and overall objective.  The negative aspects of the legislation that are considered are those relating to the Charter infringement and its impact on individuals and society, not the overall cost of the scheme to the government or the possibility that money could be spent better elsewhere.  The efficacy of a piece of legislation, however, could be relevant to determining whether its means are rationally connected and proportional to its ends.  Whether particular provisions of the Firearms Act are more beneficial to public safety than they are harmful to the rights of individuals will, as with other aspects of the s. 1 Charter analysis, depend on a more thorough empirical and judicial analysis.
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