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REMOVAL OF FIREARMS

FROM THE CANADA FIREARMS REGISTRY

OVERVIEW

This paper examines the authority by which a firearm registration certificate may “expire” or be removed from the Canada Firearms Registry under the Firearms Act,(
) and the procedure that should be followed.  The term “expire” is taken to mean removal of a firearm or firearm certificate from the system for a variety of reasons, although the “expiry” of a registration certificate more correctly occurs within the meaning of the Firearms Act where the holder ceases to be the owner of the firearm, or the firearm ceases to be a firearm.

It is not clear whether the expiry of a firearm certificate, within the statutory meaning, requires the same notice and appeal procedure as for the revocation of a certificate or the refusal to issue one.  In the case of a revocation or refusal, an individual is entitled to receive notice that the certificate has been refused or revoked, and know the reasons, so that he or she may appeal the decision.  However, this is assuming that a registration certificate is one for which a particular individual applied, or one already issued to a particular individual.  If a firearm registration certificate has not actually been applied for or issued, for example a record for it has been created erroneously, there would appear to be no requirement to notify any particular individual.  An individual might also withdraw an application, which would not amount to a refusal or revocation for which notice would be required.

BACKGROUND

In August 2004, the Canada Firearms Centre (CFC) stated with respect to the Canadian Firearms Program that “since December 1998, 834,709 firearms that have been exported, destroyed or deactivated have been removed from the system.  This ensures data quality and completeness within the database.”(
)  Further to a request under the Access to Information Act,(
) the CFC advised that, of the total number of firearms removed from the system, 1,283 firearms had been deactivated, 4,140 had been destroyed, 190,892 had “expired”, and 638,391 had been exported.(
)  A note on the response indicated that “expired” meant “for various administrative reasons”.

Following a further request under the Access to Information Act, the CFC broke down the total of 190,892 firearms “expired for various administrative reasons” as follows:(
)

Reasons






Count

Duplicates (Registered by a client more than once)

145,634

Not Subject to Registration




         19

Firearm sold prior to 1998




       294

Licence invalidated





           8

Registered to wrong client




       367

No longer in Possession




           5

Expired and Restarted (Processing Error)


       917

Client doesn’t have proper licence privilege


           9

Not allowed to Dual Register (Sec. 16 Firearms Act)
       117

Recovered Stolen Firearm




         15

Client not registering / never received firearm

         52

Firearms Destroyed / Deactivated



         15

Client submitted wrong information



  43,381

Unknown






         59





Total



190,892

REFUSAL TO ISSUE, RECOVATION OF, AND EXPIRY OF

A REGISTRATION CERTIFICATE
Section 72 of the Firearms Act states:

72. (1) Where a chief firearms officer decides to refuse to issue or to revoke a licence or authorization to transport or the Registrar decides to refuse to issue or to revoke a registration certificate, authorization to export or authorization to import, the chief firearms officer or Registrar shall give notice of the decision in the prescribed form to the applicant for or holder of the licence, registration certificate or authorization.
(2) A notice given under subsection (1) must include reasons for the decision disclosing the nature of the information relied on for the decision and must be accompanied by a copy of sections 74 to 81.
. . .(
)
Sections 74 to 81 of the Firearms Act give an individual recourse against the refusal to issue, or revocation of, a registration certificate.  Section 74 allows the certificate applicant or holder to refer the matter to a provincial court judge in the territorial division in which the applicant or holder resides.  Sections 75 to 81 set out the deadlines and procedure on referring the matter to court, the decisions that are available to the judge, and the possibility of further appeals.

The Firearms Act also provides for the expiry of a registration certificate, “expiry” being used in a specific statutory sense.  Section 66 states:

66. A registration certificate for a firearm expires where

(a) the holder of the registration certificate ceases to be the owner of the firearm; or

(b) the firearm ceases to be a firearm.

Because s. 72 of the Firearms Act states that an applicant for or holder of a registration certificate must be notified where the Registrar decides to “refuse to issue” or “revoke” a registration certificate, the statutory “expiry” of a registration certificate may not require notice.  However, an argument could be made that an expiry amounts to a revocation, for which notice is required and an appeal is available.  For example, paragraph 71(1)(a) of the Act allows revocation “for any good and sufficient reason,”(
) which could be interpreted to include expiry under s. 66.  It may also be reasonable that an individual should receive notice of an expiry, on the basis that he or she no longer owns the firearm or it has ceased to be a firearm, so that the expiry may be challenged in the event of an error.

On the other hand, subsection 71(2) of the Firearms Act contemplates the automatic “revocation” of a registration certificate when an alteration in a particular type of prohibited firearm has been changed.(
)  Because the change in such a prohibited firearm is clearly stated to result in a “revocation”, it may be argued that ceasing to be an owner or owning what no longer is a firearm under s. 66 of the Act does not result in a “revocation”.  Section 66 instead refers to an “expiry” and if the legislative intent was to consider this a revocation, that could have been clearly stated, as was done in subsection 71(2).  As a final consideration, sections 72 to 76 of the Act refer to a revocation of a registration certificate as being a “decision” of the Registrar, which arguably does not include an expiry that occurs automatically under s. 66.

THE 190,892 FIREARMS REMOVED FROM THE SYSTEM

If the statutory expiry of a registration certificate under s. 66 of the Firearms Act does not require notice to the holder of a certificate, or application of ss. 72 to 81 of the Act, a few of the 190,892 cases cited above by the CFC may not have required any particular action on its part.  A firearm “no longer in possession” could also mean, in a particular case, that the individual ceased to be the owner, and a “destroyed” firearm means that it has ceased to be a firearm.  However, these only account for up to 20 of the 190,892 firearms removed from the system as of August 2004.(
)  It is also possible that the applications were in progress so as to amount to a refusal to issue a registration certificate, which would require notice.

If an application for a registration certificate has been made by a particular individual, that individual should receive notice of a refusal to issue the certificate in accordance with s. 72 of the Firearms Act.  Likewise, if a registration certification has been issued to a particular individual, he or she should be notified of a revocation.  What it means to “revoke” a registration certificate is possibly open to interpretation, but is taken to mean cancel a certificate that has been issued and sent to the individual, and not merely created administratively.(
)
On review of the reasons reproduced above, for which the 190,892 firearms were removed from the registry, many cases appear to involve a refused application or the revocation of an issued certificate within the meaning of s. 72 of the Act.  Where a firearm was “not subject to registration,”(
) was “no longer in the possession” of the certificate applicant or holder,(
) had been “sold prior to 1998” (thereby presumably meaning that the applicant no longer possessed it(
)), had already been registered to another person (thereby amounting to impermissible “dual registration”(
)), was a “recovered stolen firearm,”(
) or had been “destroyed or deactivated,”(
) the individual who applied for the registration certificate, or who was issued one, should have been notified of the refusal or revocation, as the case may be.  The same would also be true if a refusal or revocation occurred because the client’s “licence was invalidated”, “the client did not have the proper licence privilege,”(
) or the “client submitted the wrong information,”(
)
However, notice would not be required under s. 72 of the Firearms Act, and ss. 74 to 81 would not apply, if there had actually been no application with respect to the registration certificate, or no registration certificate actually issued.  This is because there would be no certificate applicant or holder to whom notice could be given, or to whom ss. 74 to 81 could apply.  For example, there were 145,634 cases cited by the CFC as “duplicates (registered by a client more than once).”(
)  If this means in a given instance that a person made two separate applications with respect to the same firearm, he or she should have received two responses, one issuing a registration certificate and one refusing the second one (or perhaps two notices refusing).  However, if the duplicate registration was the result of an administrative error creating two registration certificates following a single application, and the duplicate certificate had not also been issued to the applicant, the applicant would not need to be notified with respect to the second certificate.  The removal of the duplicate file from the system would have occurred internally and would not have amounted to a refusal or revocation.

Similarly, where a firearm was “registered to the wrong client”, or the client named in the registry database was “not registering or never received the firearm”, that particular individual would not have required notice of the removal of the firearm from the system if he or she did not make an application or did not obtain a registration certificate.  Certain of these cases may have consisted instead of an erroneous file being created in the registry database, without a registration certificate actually being applied for or issued so as to amount to a refusal or revocation.  In the case of an individual who did not receive the firearm for which an application was made, it may also be that he or she advised the CFC that the application was withdrawn.  A withdrawn application would not require action under s. 72 of the Firearms Act, as it would not be a revocation or refusal.

The final category of reason (apart from “unknown”) for which the 190,892 firearms were removed from the registration system, involved 917 files “expired and restarted (processing error)”.  The use of the term “expired” in this instance does not appear to mean statutory expiry of a registration certificate under s. 66 of the Firearms Act, but rather the technical or other expiry in the database of a record of application (that appears to have been assigned a certificate number) so that it needs to be reprocessed from the beginning.  The reference to “processing error” and the CFC’s objective in its August 2004 of “ensuring data quality” further suggest that some firearm registration certificates were removed from the system in order to correct purely administrative errors.

Administrative errors and their subsequent correction, notwithstanding the possible creation of more than one registration in the database, may not have had any legal effect on individual certificate applicants or holders, provided that all clients received a proper response to an application or notice of revocation, if and where one occurred.  Again, notice of a refusal to issue a registration certificate would be required if an applicant were actually refused the certificate.  Notice of a revocation would be required if a registration certificate had actually been issued.  If, on the other hand, a single application resulted in two records being created in the registry database, one “expired and restarted” and the other processed to completion, only one response would need to be sent to the applicant, either granting or refusing the single application.  If a registration was “removed from the system” prior to a certificate being issued to an individual, or an application was withdrawn, these would not amount to a revocation or refusal, to which ss. 72 to 81 of the Firearms Act would apply.
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(�)	S.C. 1995, c. 39.


(�)	Website of Garry Breitkreuz, M.P., “Firearms Facts Update,” available online at � HYPERLINK "http://www.garrybreitkreuz.com/publications/Article509.htm" ��http://www.garrybreitkreuz.com/publications/Article509.htm�, citing the website of the Canada Firearms Centre, “Quick Facts about the Canadian Firearms Program,” updated 26 August 2004.  Note that the current version of the same “Quick Facts” now states “since December 1998, 834,709 firearms have been exported, destroyed or modified so that they are no longer considered to be firearms”: Canada Firearms Centre, “Quick Facts about the Canadian Firearms Program: 2004-08-26,” Ottawa, as at 6 January 2005; available online at


	� HYPERLINK "http://www.cfc-ccaf.gc.ca/media/program_statistics/archives/quick_facts/040826_e.asp" ��http://www.cfc-ccaf.gc.ca/media/program_statistics/archives/quick_facts/040826_e.asp�.


(�)	R.S.C. 1985, c. A-1.


(�)	Canada Firearms Centre, ATIP-A-2004-0029, available on the website of Garry Breitkreuz, M.P., at � HYPERLINK "http://www.garrybreitkreuz.com/publications/Destroyed-Deactivated-ExportedFirearms2004-10-18.pdf" ��http://www.garrybreitkreuz.com/publications/Destroyed-Deactivated-ExportedFirearms2004-10-18.pdf�. The response indicates the grand total to be 834,706, which slightly differs from the total of 834,709 stated in “Quick Facts”.


(�)	Canada Firearms Centre, ATIP-A-2004-0045, available on the website of Garry Breitkreuz, M.P., at  � HYPERLINK "http://www.garrybreitkreuz.com/publications/ExpiredFirearms2004-08-21.pdf" ��http://www.garrybreitkreuz.com/publications/ExpiredFirearms2004-08-21.pdf�.


(�)	Subsection 72(5) of the Firearms Act further requires the notice to specify a reasonable period during which the certificate applicant or holder may deliver the firearm to a peace officer or firearms officer, or otherwise lawfully dispose of the firearm.  Sufficient delivery of a notice of refusal or revocation is set out in Firearms Registration Certificates Regulations, SOR/98-201, s. 11.


(�)	Without affecting the generality of revoking a registration certificate “for any good and sufficient reason”, it expressly may be revoked where the applicant is not eligible to hold it (Firearms Act, s. 69), and where the holder contravenes any condition attached to it, or there is a modification that changes the class of firearm (Firearms Registration Certificates Regulations, SOR/98-201, s. 10).


(�)	An automatic firearm, referred to in subsection 12(3) of the Firearms Act, which has been altered to discharge only one projectile during one pressure of the trigger.


(�)	It is also not entirely clear what “destroyed” or “deactivated” means in the context of the 15 “expired” cases, as there were also 1,283 deactivated and 4,140 destroyed firearms from among the original 834,706 files.


(�)	“Revocation” means “the withdrawal or recall of some power, authority, or thing granted”: Black’s Law Dictionary, 6th ed., West Publishing Co., St. Paul, MN, 1990, p. 1321.


(�)	For example, a registration certificate may not be issued for a firearm that is owned by Her Majesty in right of Canada or a province or a police force: Firearms Act, s. 15.


(�)	No longer being in possession of a firearm is now taken to mean without necessarily ceasing to be the owner so as to amount to an expiry of a registration certificate under s. 66 of the Firearms Act.  For example, an individual must have continually possessed a firearm prior to a certain date and at the time of application for a possession-only licence: Firearms Licences Regulations, SOR/98-199, s. 7.


(�)	Subsection 112(3) of the Firearms Act allowed an individual to be deemed to hold a registration certificate for a firearm that he or she already possessed between the time that s. 112 came into force and January 1, 1998, in order to give him or her until January 1, 2003 to obtain a registration certificate.  If a firearm was sold prior to January 1, 1998, it would not be subject to registration by that particular person, as he or she would no longer possess it.


(�)	A registration certificate for a firearm may be issued to only one person: Firearms Act, s. 16(1).


(�)	A reference to a firearm that has been stolen and recovered may mean that it is not subject to lawful possession in order to be registered (see note 17), or is being subject to an impermissible second registration because a first person has already registered it (see note 14).


(�)	Although a registration certificate for a firearm expires where the firearm ceases to be a firearm under s. 66(2) of the Firearms Act, it is now assumed that the 15 cases involving “destroyed” or “deactivated” firearms were in progress so as to result in the refusal to issue a registration certificate.  It is also presumed that a “deactivated” firearm, like a “destroyed” firearm, means that there is no longer a firearm in respect of which a registration certificate may be issued.


(�)	A person is not eligible to hold a registration certificate for a firearm unless the person holds a licence authorizing the person to possess that kind of firearm: Firearms Act, s. 13.


(�)	A registration certificate may be issued only for a firearm that is described in the prescribed manner (Firearms Act, s. 14), and a registration certificate may be issued only on application made in the prescribed form containing the prescribed information (Firearms Act, s. 54).


(�)	The inability of a firearm to be registered twice is possibly attributable to ss. 13 to 16 of the Firearms Act, which consistently refers to “a” registration certificate being issued for “a” firearm.  It might also be inferred from the inability of a firearm to be registered to more than one person (see note 14).
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